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FEDERAL AND STATE COURT INTERFERENCE 


DD” recognition has long been accorded the part which the 
Supreme Court of the United States has played in keeping 
within their respective spheres of action under the Constitution the 
dual sovereignties of Nation and State. More attention, however, 
has been paid to the exercise of its function in curbing attempted 
encroachments by the legislative bodies of the respective sov- 
ereignties, than to its equally important function of preventing 
interference, friction, and conflict between the federal and state 
courts. The work of the Supreme Court in this respect has been 
performed in three ways: first, by applying the very early ad- 
monition which Congress gave, in 1793, against interference of 
the federal courts by injunction; * second, by implying a power 
under the Constitution, to protect the officials of one sovereignty 
from the action of the courts of the other; and third, by develop- 
ing the doctrine of judicial comity. Until the Civil War, there 
was a steady and impartial promotion of this policy of non- 
interference between federal and state courts. Since 1875, and 
the broad extension of jurisdiction vested by the Judiciary Act of 
that year,’ the decisions of the Supreme Court, in cases of inter- 
judicial clash, have shown somewhat of a trend towards uphold- 
ing the federal courts. Hasty granting of receiverships by those 
courts, often as the outcome of a race between a corporation 





1 Act of March 2, 1793, c. 22, $5, 1 STAT. 334, Rev. Stat. (1878) § 720, 28 
U.S. C. § 379 (1926). 
2 Act of March 3, 1875, 18 Stat. 470, 28 U.S. C. § 41 (1926). 
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and its creditors, the one seeking the aid of a federal, the other 
of a state court, and hasty assumption of jurisdiction in suits to 
test the constitutionality of state statutes before the corporation 
affected has had resort to remedies afforded by state laws, have 
aroused public antagonism resulting in demands upon Congress 
for legislation to lessen the jurisdiction of the federal courts.* 

In the last two terms of the Supreme Court, however, three de- 
cisions have been rendered which seem to denote a recognition of 
the desirability of putting a brake upon the federal district courts. 
In 1928, in a case in which a receivership was obtained in a federal 
court by the exercise of fraud in delaying a state receivership, the 
Supreme Court informed the district court that on learning of the 
fraud, it should have relinquished its jurisdiction.* “ Such action 
we deem to have been that which the comity and good faith of a 
federal court owed to the state court,” said Chief Justice Taft.° 
In 1929, in the Interborough Rapid Transit Co. case,° the federal 
court was admonished that since the New York Public Service 
Commission was intending to test the point of law involved “ by an 
immediate, orderly appeal to the courts of the State,” * its purpose 
should not be thwarted by federal injunction. And on the same 
day on which this case was decided, the Supreme Court advised 
an inferior federal court that its receiver had no power to enjoin 
a creditor from establishing his claim in a prior suit begun in a 
state court, or to contest the validity of the claim when once fixed 
by judgment of that court.® 

Such being the present attitude of the Supreme Court toward 
precipitate action and assumption of authority by the federal 
judiciary, it is of interest to examine the doctrine of judicial non- 
interference. The history of its growth affords a striking illustra- 
tion of the fact that the decisions of the Supreme Court which have 
made American constitutional law have arisen largely out of ex- 
cited political conditions and episodes which have also made 
American history, and have reflected the Court’s views as to the 
necessity for preserving state harmony, as well as national su- 
premacy. 





8 See resolution in the New York Assembly, (1924) 27 Law Notes 223. 

4 Harkin v. Brundage, 276 U. S. 36 (1928). 5 Ibid. at 56-57. 

6 Gilchrist v. Interborough Rapid Transit Co., 279 U.S. 159 (1929). 

7 [bid. at 211. 8 Riehle v. Margolies, 279 U. S. 218 (1929). 
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By the original Judiciary Act of 1789,° no express power to issue 
writs of injunction was granted to the federal courts, although such 
power was undoubtedly included in the general grant of judicial 
power. Four years later, in 1793, it was deemed advisable to give 
to these courts the specific power, but it was also determined to 
hedge it round with salutary restrictions, one of which was: “ nor 
shall a writ of injunction be granted to stay proceedings in any 
court of astate.”*° This provision was undoubtedly made in con- 
sequence of a report by Attorney General Edmund Randolph to 
the House of Representatives, December 27, 1790, as to desirable 
changes in the Judiciary Act of 1789, in which he recommended 
that the Act provide that “No injunction in equity shall be 
granted by a District Court to a judgment at law of a State 
Court.” ** Ina note, Randolph stated: 
























“This clause will debar the district court from interfering with the 
judgments at law in the State courts; for if the plaintiff and defendant 
rely upon the State courts, as far as the judgment, they ought to con- 
tinue there as they have begun. It is enough to split the same suit into 
one at law, and other in equity, without adding a further separation, by 
throwing the common law side of the question into the State courts, and 
the equity side into the federal courts.” ** 









The restriction, thus enacted, was a significant illustration of the 
strong apprehension felt by early Congresses at the danger of 
encroachment by federal courts on state jurisdiction; and there 
was some basis for this apprehension, for it is to be noted that only 












9 x Stat. 73 (1789). 
10 Act of March 2, 1793, c. 22, §5, 1 STAT. 334; Rev. Stat. (1878) $720, 28 
U. S. C. $379 (1926). No debate over this statute is reported in the ANNALS OF 
Conoress, 2d Cong. 2d Sess. 

It is to be noted that this section restricting the federal courts from staying pro- 
ceedings in a state court, when applied to the federal district courts, is not a juris- 
dictional statute. “It merely limits their general equity powers in respect to the 
granting of a particular form of equitable relief; . .. [the court] is either au- 
thorized or prevented from granting the injunction prayed, its decision, whether the 
relief sought be granted or denied, is plainly not a decision upon a jurisdictional 
issue but upon the question whether there is or is not equity in the particular bill; 
that is, a decision going to the merits of the controversy.” Smith v. Apple, 264 
U. S. 274, 279-80 (1924). 44 Am. Stave Papers, 1 Misc. No.17. +2 Id. 34, n.8. 
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two weeks prior to the enactment of the statute, the Supreme 
Court had rendered its fateful decision in Chisholm v. Georgia, 
upholding the right of suit against a state by citizens of another 
state, an unexpected decision which had, with reason, violently 
excited the states.** 

The first application of this statute was made, fourteen years 
after its passage, in a case in which a bill in equity in a state court 
to enjoin a suit at law in another court of the state had been re- 
moved into the federal circuit court; it was held that the latter 
court had no power to enjoin the law suit pending in the state 
court.’® It is a singular fact that although the statute was “ de- 
signed to avoid inevitable and irritating conflicts of jurisdiction,” *° 
no case seems thereafter to have arisen in the Supreme Court, 
involving any such injunction, until the year 1856, fifty years later, 
and in that case the Act of 1793 was not mentioned by the Court.*’ 
Not until 1872 was an actual decision again rendered under the 
Act itself.*® 

Meanwhile, however, the Court had numerous occasions to con- 
sider a situation precisely the reverse of that of which the framers 
of early federal legislation were apprehensive; for it appeared that 
the real danger was not threatened encroachment by the federal 
tribunals on the domain of state courts and state officials, but rather 
illegal assumption of power by the state courts over federal officials 
and federal judicial proceedings. To meet this latter encroach- 
ment, no federal statute had been enacted, and the Court was 
forced to delimit the boundary between state and federal jurisdic- 





18 2 Dall. 419 (U.S. 1793). 

14 Less than two weeks later, the resolutions which resulted in the Eleventh 
Amendment were introduced in the House and Senate, on Feb. 19, 20, 1793. See 
White, J., in Gunter v. Atlantic Coast Line R. R., 200 U. S. 273, 291-92 (1900): 
“Section 720 (Act of 1793) . . . was originally adopted . . . whilst the Eleventh 
Amendment was in process of formation in Congress for submission to the States, 
and long, therefore, before the ratification of that Amendment. The restrictions 
embodied in the section were, therefore, but a partial accomplishment of the more 
comprehensive result effectuated by the prohibitions of the Eleventh Amendment. 
Both the statute and the amendment relate to the power of courts of the United 
States to deal, against the will and consent of a State, with controversies between 
it and individuals.” 

15 Diggs and Keith v. Wolcott, 4 Cranch 179 (U.S. 1807). 

16 See Pitney, J., in Essanay Film Mfg. Co. v. Kane, 258 U. S. 358, 360 (1922). 

17 Orton v. Smith, 18 How. 263 (U. S. 1856). 

18 Watson v. Jones, 13 Wall. 679 (U. S. 1872). 
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tion by judicial decision alone. In making such a limitation, it 
evolved two doctrines of federal law, neither of which was based 
on any express provision in the Constitution — first, that the 
preservation of the existence and supremacy of the Federal Gov- 
ernment required the freedom of its Court and officials from 
interference by a state court; second, that, on the principle of 
comity derived from the old English common law, no court should 
interpose its process to take out of the hands of another codrdinate 
court a res or cause of which the latter had taken prior jurisdic- 
tion. 

The first case in which this delicate question of conflict be- 
tween federal and state jurisdiction arose was in 1807, when a 
state court in Kentucky attempted to enjoin a citizen of Mary- 
land from enforcing all further proceedings on a judgment in 
ejectment as to Kentucky real estate, which he had obtained from 
the federal circuit court. The Supreme Court, through Mr. 
Justice Todd of Kentucky, held that the state court possessed no 
such power, thus enforcing, without the aid of any federal statute, 
the exact principle embodied in the Act of 1793, and on the theory 
that neither the state nor the United States could interfere with 
the governmental or judicial processes of the other.’® Ten 
years later, at a period when the decision in Martin v. Hunter’s 
Lessee *° and the issues arising out of the War of 1812 had made 
the question of state rights a vivid one, a case involving the Em- 
bargo Law was decided.** A federal surveyor of customs had 
seized a vessel laden with cargo, under suspicion of intent to vio- 
late the embargo. The cargo owner having obtained judgment in 
replevin in a Rhode Island state court, a writ of error was taken 
to the Supreme Court. Chief Justice Marshall stated that the 
action of replevin, “being an action which takes the thing 
itself out of the possession of the officer, could certainly not be 
maintained in a state court, if, by the act of congress, it was 
seized for the purpose of being proceeded against in the federal 





19 McKim v. Voorhies, 7 Cranch 279 (U.S. 1812) ; cf. Duncan v. Darst, 1 How. 
301 (U.S. 1843) (holding that a person arrested on a capias judgment in a federal 
court could not be discharged by a state judge under a state insolvency law) ; 
Riggs v. Johnson County, 6 Wall. 166 (U. S. 1868); United States v. Keokuk, 6 
Wall. 518 (U.S. 1868). 20 y Wheat. 304 (U. S. 1816). 

21 Slocum v. Mayberry, 2 Wheat. 1 (U.S. 1817). 
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court.” **? He held, however, that the act of Congress gave the 
officer no right to seize the cargo, and hence that the owner could 
sue him for damages in the state court. In 1819, just at the time 
when many states were highly excited over the decision in McCul- 
loch v. Maryland ** and fearful of encroachment by the Federal 
Government on state rights, a case came up for argument which 
had long been pending in the Court, on writ of error to a state 
court. A dispute had arisen between the United States and the 
state of Pennsylvania over the property of a delinquent state 
official; both Governments had obtained judgment and the United 
States marshal had levied an execution on the property, only to 
see the Pennsylvania sheriff take it out of his possession. The 
situation was fraught with serious consequences, but the case was 
finally dismissed by the Supreme Court on a point of jurisdiction.** 
In 1821, eleven days after the decision of Cohens v. Virginia,” in 
which the extreme state sovereignty view had received a hard 
blow, the Court decided that a state court had no right to issue a 
writ of mandamus to a federal official, the register of the Gov- 
ernment Land Office.** In 1830, when state rights were again 
rampant and the theory of nullification was being advanced, the 
Court reiterated its doctrine that a state court could not interfere 
with a federal official. Creditors in a suit in the state court having 
attached imported goods prior to entry in the custom house, a 
federal marshal attached the same goods later, on a suit by the 
United States in the district court on a customs bond. The attach- 
ing state court creditor sued the marshal for conversion. The 
Court held,”’ through Mr. Justice Story, that as under acts of Con- 
gress, the United States had a lien on all imported goods, “ any at- 
tachment by a state officer is an interference with such lien and 
right of custody; and being repugnant to the laws of the United 
States, is void.” ** In 1836, in a case in which property was seized 
in an Alabama state court, after suit had been begun in a federal 
court, it was held *° that, the right of the plaintiff to sue in a fed- 





22 Ibid. at 11. 23 4 Wheat. 316 (U. S. 1819). 

24 Miller v. Nichols, 4 Wheat. 311 (U. S. 1819). 

25 6 Wheat. 264 (U.S. 1821). 

26 McClung v. Silliman, 6 Wheat. 598 (U. S. 1821). See also Ladd v. Tudor, 
Fed. Cas. No. 7,075 (C. C. D. Mass. 1847). 

27 Harris v. Dennie, 3 Pet. 292 (U.S. 1830). 

28 Ibid. at 305. 29 Wallace v. McConnell, 13 Pet. 136 (U. S. 1839). 
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eral court having attached, it “could not be arrested or taken 
away by proceedings in another Court. This would produce a 
collision in the jurisdiction of Courts, that would extremely em- 
barass the administration of justice.” *° The next case concerned 
an attempt by a state sheriff to replevy railroad cars attached by a 
federal marshal. The Supreme Court, on March 17, 1861,™ just 
before the outbreak of the Civil War, stated that the suit in the 
state court was maintained “under a misapprehension of the 
settled course of decision in this court, in respect to the case of 
conflicting processes and authorities between the Federal and 
State courts; and also in respect to the appropriate remedy of the 
plaintiffs for the grievances complained of ”’; *’ and it held that 
the state court had no power to interfere with property already 
seized by the federal marshal or to determine the question of 
jurisdiction. Five years later, Mr. Justice Miller stated that the 
Court was entirely satisfied with that decision and with the prin- 
ciple upon which it was founded, “a principle . . . essential to 
the dignity and just authority of every court, and to the comity 
which should regulate the relations between all courts of concur- 
rent jurisdiction ” ** — namely, that property seized by an officer 
of the court is considered in the custody of the court, not to be in- 
terfered with by any other court not having supervisory control 
over it. “ A departure from this rule,” he said, “ would lead to the 
utmost confusion, and to endless strife between courts ” — “ dis- 
astrous ” consequences.** 

In the decade between 1864 and 1875, when federal legislation 
as to removals and writs of habeas corpus had already aroused 
great opposition in the state courts, much additional friction was 





80 bid. at 151. 

31 Freeman v. Howe, 24 How. 450 (U. S. 1861). 

82 Jbid. at 454. As to priority of custody by federal receiver, see Hammock v. 
Loan & Trust Co., 105 U.S. 77 (1882). { 

88 Buck v. Colbath, 3 Wall. 334, 341 (U.S. 1866). 

84 Ibid. It was also said that the Freeman case, supra note 31, “ took the pro- 
fession generally by surprise” in holding that “although the writ of attachment 
had been wrongfully levied upon the property of a party not named in the writ, the 
rightful owner could not obtain possession of it by resort to the courts of another 
jurisdiction.” The Court went on to point out the limitation to the rule, that it ap- 
plies only while the property is in actual or constructive possession of the first 
court, and pending the litigation; and it does not prevent a damage suit against the 
court officer for wrongful levy of attachment or execution. 
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created by attempts of these courts to interfere with the opera- 
tion of decisions of the Supreme Court in the widely discussed 
municipal bond cases. The decision of that Court, in 1864, in 
Gelpcke v. Dubuque,* that bonds, which at date of issue were 
valid under a state court decision then prevailing, would be held 
valid by the federal courts, notwithstanding a subsequent change 
of decision by the state court, had been met with bitter antagonism 
in western and other states whose decisions and policy as to the 
issue of municipal bonds in aid of railroads were thus entirely 
abrogated. When the federal courts enforced their decisions by 
the issue of writs of mandamus requiring county officials to levy 
taxes to pay the bonds thus held valid, the state courts attempted 
to meet the situation by issuing injunctions to restrain the county 
officials from complying with the federal court orders. Such 
action, bringing the officials of the two governments into direct 
conflict, was terminated by decisions of the Supreme Court in 
1867,°° declaring that the state courts “ are destitute of all power 
to restrain either the process or proceedings in the national 
courts.” ** This doctrine was forcefully reiterated, four years 


later, by Mr. Justice Swayne: 


“ The Circuit Court had authority to issue the writ of mandamus. It 
was the process resorted to by the plaintiff to procure satisfaction of his 
judgment. The State court was powerless to prevent its execution. In 
so far as concerned the process in question the injunction was a nullity. 
In such cases, the two sets of tribunals — State and National — are as 
independent as they are separate. Neither can impede or arrest any 
action the other may take, within the limits of its jurisdiction, for the 
satisfaction of its judgments and decrees. . . . These principles are a 
part of the checks and balances of our dual and combined polity, and 
are indispensable to the harmonious and beneficial working of the sys- 
tem. If the ground assumed by the State court in this case can be 





35 y Wall! 175 (U.S. 1863). 

36 Von Hoffman v. Quincy, 4 Wall. 535 (U. S. 1867) ; Riggs v. Johnson County, 
6 Wall. 166 (U. S. 1867). See also Knox County v. Aspinwall, 24 How. 376 (U. S. 
1861) ; Mayor v. Lord, 9 Wall. 409 (U. S. 1870); Bath County v. Amy, 13 Wall. 
244 (U.S. 1873) ; Graham v. Norton, 15 Wall. 427 (U. S. 1873) ; Heine v. Commis- 
sioners, 19 Wall. 655 (U.S. 1874). The federal courts issued these writs of manda- 
mus only as a process for the execution of their judgments, and only when a state 
statute authorized the issuance of such a writ by the state courts. 

87 See Riggs v. Johnson County, 6 Wall. 166, 195 (U.S. 1867). 
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maintained, the Constitution of the United States, and the laws made 
in pursuance thereof, as regards their judicial administration, instead of 
being the supreme law of the land, would be subordinated to the author- 
ity of the courts of every State in the Union. If this writ may be 
paralyzed by the injunction relied upon, a writ of fieri facias and a writ 
of levari facias may be defeated in the same way. In point of principle, 
there is no distinction between them. Every judgment of a Court of 
the United States may thus be rendered fruitless of any beneficial 
result.” *° 


While the Supreme Court was thus emphatically repressing in- 
terference with proceedings in the federal courts, the state courts, 
for a period of eighty years, continued to assert a right, through 
the issue of writs of habeas corpus, to take persons out of the 
custody of federal officials, an exercise of power entirely incom- 
patible with the constitutional relations of the Federal and State 
Governments.*® In 1809, the chief justice of Maryland dis- 
charged on habeas corpus persons confined in Fort McHenry, who 
had been arrested in New Orleans by General Wilkinson charged 
with participation in the alleged Burr treason; *° and in the same 





38 Amy v. Supervisors, 11 Wall. 136, 137-38 (U. S. 1871) ; cf. Butz v. Muscatine, 
8 Wall. 575 (U.S. 1869) ; Supervisors v. Durant, 9 Wall. 415 (U.S. 1870). 

39 “ When we consider that the doubtful policy of the founders of the govern- 
ment and of their successors, until a period comparatively recent, committed the 
execution of the Federal laws in part to the judicatories of the States; made the 
justices of the peace of the States the examining magistrates in criminal cases for 
the Federal tribunals; made the judges of the States Federal magistrates for the 
purpose of executing extradition treaties with foreign countries, for the purpose of 
naturalizing aliens, and in some cases for the purpose of executing the criminal 
statutes of the United States; and made the jails and prisons of the States the jails 
and prisons of the Federal government, —it is not a matter of surprise that the 
judges of the State courts, at an early day, exercising a supposed jurisdiction by 
means of the writ of habeas corpus, should have assumed to say whether a fugitive 
from the justice of a foreign country should be surrendered; whether fugitives 
escaping from slavery in other States should be delivered up pursuant to the con- 
stitution and laws of the Union; whether persons enlisted in the armies of the 
United States should be held to military service, or discharged therefrom, even in 
time of war; and whether a person in the military service of a foreign country 
should be tried as for a crime in a State tribunal for an act done as a belligerent 
under the command of his sovereign and in conformity with the laws of nations. 
These pretenses, born of an extravagant view of State’s rights and State sovereignty, 
presented a paradox which excites the liveliest curiosity in us who look back upon 
them as matters of history.” Thompson, Abuses of the Writ of Habeas Corpus 
(1884) 18 Am. L. Rev. 1, 3. 

40 In re Roberts, 2 Hall’s Am. L. J. 192 (1809). 
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year, in the noted Olmstead case,*’ in which Pennsylvania came 
into active conflict with the United States Government and with 
the Supreme Court, and in which state officials refused to obey 
the mandate of the federal courts, the state chief justice assumed, 
on habeas corpus, to determine the jurisdiction of United States 
district courts over the officials. During the War of 1812, New 
York and Massachusetts judges issued writs of habeas corpus to 
military officers of high rank; and Pennsylvania judges sustained 
the right of a state to issue the writ to try the legality of the 
custody of a person held by a federal official under the Alien 
Enemy Act of 1798 (the same Act under which alien enemies were 
interned during the Great War in 1917-1918).** Between 1815 
and 1861, judges in nine states asserted the right to issue such 
writs to release persons serving in the United States Army or 
Navy; ** and judges in some inferior federal courts expressed the 


? 
view that the state judges possessed such a power.** A case which 





41 United States v. Peters, 5 Cranch 115 (U.S. 1809); Review of Olmstead’s 
Case, 3 Hall’s Am. L. J. 197 (1810). 

42 In re Stacy, 10 Johns. 328 (N. Y. 1813), per Kent, J. But see Jn re 
Ferguson, 9 Johns. 233 (N. Y. 1812), in which Kent, J., said, “ The federal courts 
have complete and perfect jurisdiction in the case, and there is no need of the 
jurisdiction or interference of the state court; nor does it appear to me to be fit 
that the state courts should be inquiring into the abuse of the exercise of the author- 
ity of the General Government.” The other state court judges refused the writ as 
a matter of discretion, but reserved the question as to the jurisdiction of the state 
courts. Commonwealth v. Harrison, 11 Mass. 63 (1814); Commonwealth v. 
Cushing, 11 Mass. 67 (1814); Lockington’s Case, 5 Hall’s Am. L. J. 92, Bright. 
260 (1813). 

43 Lanahan v. Birge, 30 Conn. 438 (1862) ; Commonwealth v. Downes, 24 Pick. 
227 (Mass. 1836) ; State v. Dimick, 12 N. H. 194 (1841) ; State v. Brearly, 5 N. J. L. 
555 (1819); Carlton’s Case, 7 Cow. 471 (N. Y. 1827); United States v. Wyngall, 
5 Hill 16 (N. Y. 1843); Disinger’s Case, 12 Ohio St. 256 (1861) ; Commonwealth 
v. Murray, 4 Binn. 487 (Pa. 1812) ; Commonwealth v. Gamble, 11 S. & R. 93 (Pa. 
1824) ; Commonwealth v. Fox, 7 Pa. 336 (1847) ; In re Higgins, 16 Wis. 351 (1863) ; 
Collier’s Case, referred to in 6 Op. Att’y GEN. 103 (1853). 

“ The State Courts and Judges have concurrent jurisdiction with the Courts and 
Judges of the United States in all cases of illegal confinement under colour of the 
authority of the United States, when that confinement is not the consequence of a 
statute or prosecution pending in the Courts of the United States, in which the 
allegation upon which the commitment is made will be tried.” SrrcEant, ConstTI- 
TUTIONAL LAw (1822) 280. 

44 See Thompson, J., in Stearns v. United States, Fed. Cas. No. 13,340, at 
p. 1189 (c. 1827-40); Nelson, J., in Charge to Grand Jury, Fed. Cas. No. 18,261, 
at p. 1008 (S. D. N. Y. 1851) ; United States v. Bainbridge, Fed. Cas. No. 14,497, at 
p. 950 (D. Mass. 1816), in which Story, J., adverted to the point but did not decide it. 
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caused considerable excitement because of its connection with the 
attempted assassination of President Jackson by R. B. Randolph 
arose in 1833, when one Pleasants, who was held in contempt by 
the circuit court of the District of Columbia for failure to obey a 
summons to appear as a witness, was released on habeas corpus 
by a Virginia state judge.*° It was inevitable that the state rights 
thus maintained should bring the Federal and the State Govern- 
ments into collision, for it was impossible that in any crucial case 
the Federal Government should submit to having the rights of its 
officials determined and destroyed by order of a state court, espe- 
cially since those courts assumed the power, in questioning the 
legality of federal custody, to pass upon the constitutionality of 
federal statutes authorizing such custody. The crisis was reached 
in cases which arose out of the Fugitive Slave Law.*® In 1854, 
in the famous Booth case,** the Wisconsin Supreme Court rescued 
from the custody of a United States marshal a person legally ar- 
rested under the Fugitive Slave Law; and, a few months later, 
released the same man, after conviction and sentence in the United 
States district court for violation of that law.** There thus arose 
a direct collision between the State and the Nation, in which the 
supremacy of the one or the other must be established. The next 
case arose, in the same year, in Pennsylvania, and though that 
state had theretofore been prominent in asserting its right to issue 
writs of habeas corpus to federal officials, it now declined *° to 
exercise its power to release from the custody of a federal mar- 
shal an abolitionist slave-rescuer, who had been sentenced for 
contempt of court by United States District Judge Kane.” 
Though the abolitionists insisted that, by reason of the uncon- 
stitutionality of the Fugitive Slave Law, any sentences founded 
on it were invalid, the state court, through Judge Jeremiah S. 
Black, refused to interfere with the federal judicial authorities, 
saying: 





45 Ex parte Pleasants, Fed. Cas. No. 11,225 (C. C. D. C. 1833). See opinion of 
Brockenbrough, J., in Alexandria Gazette, Nov. 26, 1833, and criticism of the deci- 
sion in Baltimore Gazette, Nov. 30, 1833. 

46 + Stat. 302 (1703) ; 9 STAT. 462 (1850). 
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48 In re Booth and Rycraft, 3 Wis. 157 (1855). 
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“Such conviction for contempt must be final, otherwise Courts totally 
unconnected with each other would be coming in constant collision. . . . 
There may be cases in which we ought to check usurpation of power by 
the federal courts. ... [But] what we would not permit them to do 
against us, we will not do against them. We must maintain the rights 
of the state and its courts; for to them alone can the people look for a 
competent administration of their domestic concerns; but we will do 
nothing to impair the constitutional vigour of the general government, 
which is the ‘sheet anchor of our peace at home and our safety 
abroad.’ ” ** 


Judge Lowry also delivered an opinion in the case, saying: “In 
the name of the order which we represent and enforce, I decline 
any and every usurpation of power or control over the United 
States judiciary; it being a system collateral to ours, as complete 
and efficient in its organization, and as legitimate and final an 
authority as any other.” *’ In the same year, however, an Ohio 
court, by writ of habeas corpus, took a fugitive slave out of the 
custody of the United States marshal and imprisoned the marshal 
for rearresting the slave; but Mr. Justice McLean, sitting in the 
United States circuit court, released the marshal, on a federal writ 
of habeas corpus, and in a striking opinion warned the states 
that there need be “no apprehensions of the public peace being 
disturbed for any want of respect by the federal authorities to the 
state courts. State rights are invoked by the counsel. If these 
rights are construed to mean a subversion of the federal author- 
ities, they may be somewhat in danger.” °** In 1859, the question 
of federal supremacy was supposed to be set at rest by the deci- 
sion of the United States Supreme Court, through Chief Justice 
Taney, in the Booth case from Wisconsin. The right of a state 
court to interfere with a person held in custody by federal officials 





51 Passmore Williamson’s Case, 26 Pa. 9, 23 (1855). 

52 Ibid. at 31. 

53 Ex parte Robinson, Fed. Cas. No. 11,935 (C. C. S. D. Ohio 1855). 
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acting under order or process of a federal court was emphatically 
denied. Nevertheless, such was the tenacity with which the state 
courts maintained their authority to issue writs of habeas corpus, 
that, for twelve years after the Booth decision, they continued to 
issue such writs against federal officials, on the ground that the 
Booth case only applied to instances where the prisoner was held 
under actual judicial federal process. Thus, during the Civil War, 
New York, Ohio, Iowa and Maine judges granted habeas corpus 
for persons serving in the United States Army.”* And as late as 
1871, the Massachusetts court said that this power was so well 
settled by judicial opinion and long practice that it was not “ to be 
now disavowed, unless in obedience to an express act of congress, 
or to a direct adjudication of the supreme court of the United 
States.” °’ Within a year from this last state decision, however, 
the Supreme Court finally settled the question, in another case 
coming from Wisconsin, in which a court of that state had released 
on habeas corpus a soldier in the United States Army. “It is 
manifest,” said Mr. Justice Field, “ that the powers of the National 
government could not be exercised with energy and efficiency at 
all times, if its acts could be interfered with and controlled for 
any period by officers or tribunals of another sovereignty.” © He 
held that the decision of the Booth case applied not merely “to 
cases where a prisoner is held in custody under undisputed lawful 
authority of the United States,” but also to cases where he is “ held 
by an officer of the United States under what, in truth, purports 
to be the authority of the United States. . . . Ifa party thus held 
be illegally imprisoned, it is for the courts or judicial officers of 
the United States, and those courts or officers alone, to grant him 
release.” © In 1879, a similar statement of the federal supremacy 
was made by Mr. Justice Strong. “No state court could, by in- 

56 In re Dobbs, 21 How. Pr. 68 (N. Y. 1861) ; Disinger’s Case, 12 Ohio St. 256 
(1861) ; Ex parte Anderson, 16 Iowa 595 (1864) ; Ex parte McCarey, 2 Am. L. Rev. 
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409 (1862). 
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junction or otherwise, prevent Federal officers from collecting 
Federal taxes. The government of the United States, within its 
sphere, is independent of state action.” Ever since these de- 
cisions, it has been conclusively determined that the state courts 
possess no power to enjoin a federal official or to remove any per- 
son from the jurisdiction of the federal officials or courts, through 
the writ of habeas corpus. 

It is to be noted, however, that the power of the federal courts 
to issue writs of habeas corpus to remove persons from the custody 
of the state courts is not similarly limited, for it is now established 
by legislation of Congress. At first, under the original Judiciary 
Act,®* power to issue writs was confined to cases where the person 
was in custody under authority of the Federal Government. In 
1833, it was extended to cases of United States revenue officers 
arrested by state authorities,“* and, in 1842, to cases where a 
person was in custody, whether in the state or federal courts, in 
violation of rights conferred by international law. In 1867, dur- 
ing the wave of nationalistic legislation attending the Civil War 





61 Keely v. Sanders, 99 U. S. 441, 443 (1879). 

62 See Harlan, J., in Robb v. Connolly, 111 U. S. 624, 639 (1884): “ Subject, 
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64 Act of March 2, 1833, $ 7, 4 STAT. 634; see In re Neagle, 135 U. S. 1, 70 
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Ibid. at 325. 
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and reconstruction, federal courts were given broad authority to 
issue writs of habeas corpus wherever, in general, a person was in 
custody, whether under state or federal authority, in violation of 
the Constitution or laws of the United States. This federal 
legislation, therefore, extended to the federal courts a right to 
interfere with state action, which, in the absence of similar federal 
legislation in favor of state courts, was forbidden to the latter by 
the decisions of the Supreme Court. The situation thus produced 
caused great friction and intense opposition to the federal courts, 
particularly in the southern and western states. And the Supreme 
Court has been forced to allay the antagonism by so applying the 
habeas corpus statutes, in practice, as to discountenance the issue 
of the writ by a federal court until the resources of the state courts 
have been exhausted by the petitioner.*’ 


II 


While the Supreme Court was laying down the rule of freedom 
of the federal courts from interference by the state courts, it was 
establishing, under the doctrine of comity, the rule of equal free- 
dom for the state courts. This was first set forth in 1836, in a 
suit involving the delicate question of slavery.** A federal marshal 
had levied execution on certain slaves who had already been 
levied on by another creditor of the same debtor in a state court; 
the federal court creditor claimed that because custody of the 
slaves had been delivered to the debtor by the state sheriff, upon 
bond being given to him, the slaves were capable of being levied on 
by the federal marshal. Mr. Justice McLean held, however, that 
the property could not be subject to two jurisdictions at the same 





66 Act of Feb. 5, 1867, 14 Stat. 385. 

67 See Holmes, J., in Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 229 
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time. “ The first levy, whether it were made under the federal 
or state authority, withdraws the property from the reach of the 
process of the other. . . . A most injurious conflict of jurisdic- 
tion would be likely, often, to arise between the federal and the 
state courts; if the final process of the one could be levied on prop- 
erty which had been taken by the process of the other.” © Thir- 
teen years later, in a famous case coming from New Hampshire, 
it was held that a federal district court sitting in bankruptcy had 
no power to discharge the lien of a prior attachment on property 
made under state laws; * that the state court was an independent 
tribunal having full jurisdiction over the parties and the subject 
matter; that it was “a doctrine of law too long established to 
require citation or authorities ” that where a court had jurisdic- 
tion, the right to decide cannot be arrested or taken away by pro- 
ceedings in another court. ‘“ These rules,” said Mr. Justice 
Grier, “ have their foundation, not merely in comity, but on neces- 
sity. For if one may enjoin, the other may retort by injunction, 
and thus the parties be without remedy; being liable to a process 
for contempt in one, if they dare to proceed in the other.” ** He 


pointed out that the Bankruptcy Act gave the federal court no 
authority to restrain proceedings in a state court by injunction or 
any other process, “ much less to take property out of its custody 
or possession with a strong hand.” An attempt to enforce the 
decree made by the federal court “ would probably have been met 
with resistance, and resulted in a collision of jurisdictions much 
to be deprecated.” ** In the next year, it was held ** that when the 
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jurisdiction of a Mississippi probate court had attached to assets, 
they were in gremio legis and could not be levied on by a federal 
marshal under a federal judgment, since this would occasion, said 
Mr. Justice Grier, “‘ an unpleasant conflict between courts of sepa- 
rate and independent jurisdiction.” “° The same doctrine was ap- 
plied, in 1853, where funds held by a bank receiver appointed by a 
Mississippi court were protected against federal process. “ The 
property, in legal contemplation, was in the custody of the court 
of which he [the receiver] was the officer,” said Chief Justice 
Taney. “ While it thus remained . . . no other court had a right 
to interfere with it, or to wrest it from the hands of its agent.” 
In the next case,"* in which a party suing in a federal court sought 
an injunction against the defendants asserting title to land in a 
suit which the defendants had brought in a state court, Mr. Justice 
Grier, without referring to the Federal Act of 1793, very graphi- 
cally pointed out the results which would obtain if any such power 
in the federal court should be affirmed: 


“ Suppose the state court decrees the title to be in Orton. . . . When 
the sheriff puts Orton in possession under the decree of the state court, 
and expels Smith, the circuit court, by its officer, must replace Smith, or 
imprison Orton for a contempt. This would indeed be a humiliating 
spectacle. Such a disreputable collision of jurisdictions should be sedu- 
lously avoided. This can only be done by refusing to entertain a bill of 
peace for an injunction when the title is in litigation in a court of con- 
current jurisdiction; otherwise, the result of a bill of peace may be not 
peace, but war; and, instead of dispelling a “ cloud ” from the title of 
either party, will doubly increase the darkness and difficulty with which 
it is environed.” *® 


In thus speaking of “disreputable collision of jurisdictions,” 
there can be little doubt that the Court had distinctly in mind that 
the state court in question was that of Wisconsin, a court which 
had already, in the famous fugitive slave rescue cases of In re 
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Booth, indulged in a scandalous attempt to wrest Booth from the 
control of the federal marshal and of the federal court. 

In 1858, a case of state and federal court collision arose which 
had excited much controversy in the states, due to the prevailing 
fears of the extension of federal admiralty jurisdiction.** While a 
vessel was held under attachment in a Pennsylvania state court, 
a federal district court sitting in admiralty had sold the vessel on 
a libel for seamen’s wages. “ This cause has been regarded in this 
court as one of importance,” said Mr. Justice Campbell. “It has 
been argued three different times at the bar, and has received the 
careful consideration of the court,”’ resulting in the conclusion that 
it presents no new question or novel principle. He observed that 
in England the rule had been established that the authority which 
first attaches property shall retain control, a rule “the fruit of 
experience and wisdom,” applied in the United States Supreme 
Court “ most frequently, and with most benignant results.” Stat- 
ing that it was the duty of this Court “ to give preference to such 
principles and methods of procedure as shall serve to conciliate the 
distinct and independent tribunals of the States and of the Union, 
so that they may co-operate as harmonious members of a judicial 
system coextensive with the United States, and submitting to the 
paramount authority of the same Constitution, laws, and Federal 
obligations,” he pointed out that the legislation of Congress “ in 
organizing the judicial powers of the United States, exhibits much 
circumspection in avoiding occasions for placing the tribunals of 
the States and of the Union in any collision.” ** In the case at 
bar, the ship was in the actual and legal possession of the state 
sheriff when the order of sale was made by the federal district 
court, hence the latter had no power over it. It is interesting to 
note that this decision favoring the state at the expense of the 
federal jurisdiction was strongly dissented from by the four Demo- 
cratic Justices, Chief Justice Taney, and Justices Wayne, Grier 
and Clifford. Their opinion was that the state court process only 
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attached to the interest of the ship owner, whatever it might prove 
to be, after all maritime liens (over which the admiralty court had 
exclusive and paramount jurisdiction) were established and satis- 
fied. Taney stated that he agreed with the majority that the first 
duty of every United States court was “ to avoid trespassing upon 
the rights reserved to the States, or interfering with the process of 
their courts when they are exercising either their exclusive or. con- 
current jurisdiction. ... But I must add, that while in my 
judgment this court should be the last court in the Union to exer- 
cise powers not authorized by the Constitution, it should be the 
last court in the Union to retreat from duties which the Constitu- 
tion and laws have imposed.” ** 

Since the Civil War, this doctrine of comity, involving the re- 
linquishment of jurisdiction to the court which first takes pos- 
session of the controversy, has been steadily applied by the Su- 
preme Court in a great variety of cases, and especially since 1875, 
when, due to the increase of subjects over which the federal courts 
were granted jurisdiction by the act of that year,** the chances for 
conflict with the state courts were enhanced. Cases have arisen 
of conflict between a receiver in a mortgage foreclosure and a 
creditor enforcing a state court attachment; *° between a federal 
deputy marshal in possession in a levy of execution and a creditor 
in a state action of replevin; *° between a purchaser of property in 
custody of the federal court and the holder of a mechanic’s lien 
in a state court; *’ between a judgment creditor holding property 
on execution, in a federal court and an executor in a state probate 
court.** The principle of comity, as Mr. Justice Moody said in 
1908, has been applied in favor sometimes of one court and some- 
times of the other, ‘“‘ but always, it is believed, impartially and with 
a spirit of respect for the just authority of the States of the 
. Union,” and “ to prevent a conflict over the possession of property, 
which would be unseemly and subversive of justice.” *° 

The increasingly frequent exercise of the power of the courts 
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to grant receiverships, in the last fifty years, has added largely to 
the opportunities for inter-court friction. Prior to 1880, there 
was considerable hesitation by the inferior federal courts in ap- 
pointing receivers. In 1865, the Court, through Mr. Justice 
Miller, said that the appointment of a receiver to manage a rail- 
road “is one of those judicial powers, the exercise of which can 
only be justified by the pressure of an absolute necessity ”; such 
appointments were regarded as “a delicate exercise of author- 
ity.” °° And Mr. Justice Harlan, sitting in the circuit court in 
1878, spoke of the “ reluctance ” and the “ extreme caution ” of the 
courts in this respect.’ In the 1880’s and 1890’s, however, railroad 
receiverships in the federal courts were granted in a large number 
of cases — “a vast amount of litigation,” said Mr. Justice Brad- 
ley, in 1882.°* In 1884, a federal court for the first time appointed 
a receiver on the corporation’s own petition.** Thereafter, it be- 
came customary for a corporation to apply in the federal courts 
itself, or (if it could not sue) through some “ friendly ” creditor 
with requisite diverse citizenship; and frequently races arose 
between an adverse creditor seeking a receivership in a state court, 
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and a “ friendly ” creditor petitioning in a federal court.* In 
many cases of this nature the Supreme Court has thus been 
obliged to apply its doctrine of judicial comity. In five cases 
between 1891 and 1898, the Court in turn upheld a federal re- 
ceivership as against a subsequent receivership in a state court on 
proceedings for dissolution of a corporation,”® and then a state 
receivership as against a later federal one; °° and denied the power 
of a New York court in a receivership proceeding to enjoin a 
creditor from maintaining a libel in admiralty in the federal 
court; °’ of a federal court, in a railroad receivership, to take 
property out of the possession of the state court proceeding; °° 
and of a New York court to enjoin parties to a receivership and 
mortgage foreclosure suit pending in a federal court.*® In 1900, 
another injunction, by an Illinois state court, against a federal 
mortgage foreclosure and receivership suit was held invalid,*®° and 
the Court said: 


“ The possession of the res vests the court which has first acquired juris- 
diction with the power to hear and determine all controversies relating 
thereto, and for the time being disables other courts of coordinate juris- 
diction from exercising a like power. This rule is essential to the 
orderly administration of justice, and to prevent unseemly conflicts 
between courts whose jurisdiction embraces the same’ subjects and 
persons.” 1° 
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fendant should controvert or dispute the claim. It is sufficient that he does not 
satisfy it.” Ibid. at 108. See a stimulating Note (1927) 41 Harv. L. Rev. 73; 
Glenn, The Basis of the Federal Receivership (1925) 25 Cor. L. REv. 434. 

95 Leadville Coal Co. v. McCreery, 141 U.S. 475 (1891). 

96 Porter v. Sabin, 149 U.S. 473 (1893). 

87 Moran v. Sturges, 154 U. S. 256 (1894). This was not a case of conflict 
between courts of concurrent jurisdiction, however, since the federal court had 
exclusive jurisdiction in admiralty. 

98 Shields v. Coleman, 157 U. S. 168 (1895). 

99 Central Nat. Bank v. Stevens, 169 U. S. 432 (1898). 

100 Farmers’ Loan & Trust Co. v. Lake Street Elev. R. R., 177 U. S. 51 (1900). 

101 Jbid. at 61. 
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In 1908, it was held that in a federal receivership, jurisdiction 
over the res could be continued after the receiver had sold the 
property and parted with physical possession and after he had 
been discharged, provided reservations for continuance of control 
had been made in the order for sale, and that this degree of control 
would prevail against an action of a state court involving the res.*° 
In 1928, a federal court receivership was ordered to be dissolved 
when it appeared that the appointment of a prior receiver by a 
state court had been prevented by fraud; *°** and Chief Justice 
Taft summed up the doctrine of comity as follows: 


“ As between two courts of concurrent and coordinate jurisdiction, the 
court which first obtains jurisdiction and constructive possession of 
property by filing the bill is entitled to retain it without interference and 
can not be deprived of its right to do so because it may not have ob- 
tained prior physical possession by its receiver of the property in dis- 
pute. ... The difficulty in the application of the rule is in determining 
whether the conflicting jurisdictions are actually concurrent and the 
same. A doubtful question, too, is whether the bill is of such a character 
that its filing is the taking of constructive possession of the property.” *°* 


It is to be noted that the development of the doctrine of “ con- 
structive possession ”’ has largely obviated the objection raised by 
Mr. Justice Brewer in 1894, to the effect that he could not agree 
“ that the respective jurisdiction of state and federal courts is to be 
determined by a scramble between sheriff and marshal for posses- 
sion.” *°° It is also to be. noted that the general rule applies only 
in cases where the courts involved have concurrent jurisdiction.’”° 


III 


Concomitant with the development of this doctrine of judicial 
comity, the Supreme Court proceeded to enforce the provision oi 





102 Wabash R. R. v. Adelbert College, 208 U.S. 38 (1908). See also Palmer v. 
Texas, 212 U. S. 118 (1909). 

103 Harkin v. Brundage, 276 U.S. 36 (1928). 

104 Jbid. at 43-44. 

105 See dissenting opinion of Brewer, J., in Moran v. Sturges, 154 U. S. 256, 288 
(1894). On the question of possession, see Note (1927) 41 Harv. L. Rev. 73. 

106 See Pacific Live Stock Co. v. Lewis, 241 U. S. 440, 447 (1916): “ The rule 
that where the same matter is brought before courts of concurrent jurisdiction, the 
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the Act of 1793; but no decision expressly based upon this statute 
seems to have been made, after 1807, until the year 1872 when, 
in the famous case involving the property of the Presbyterian 
Church of the United States,*°’ Mr. Justice Miller held that an 
inferior federal court was forbidden by the act to enjoin the de- 
fendants “to take the possession which the unexecuted decree of 
the Chancery Court requires the marshal to deliver to them.” *°* 
And in the fifty years between 1872 and 1929, at least ten cases 
were decided in which the Act of 1793 was enforced and injunc- 
tions by federal courts were held void.**® In the latest case, in 
1929, it was held that a federal court which had appointed a re- 
ceiver for the property of a corporation not only had no right to 
enjoin a creditor from prosecuting a suit to establish his debt in 
a state court, but also had no right to refuse recognition of the 
claim when fixed by the judgment of the state court.**° 
Meanwhile, however, the very explicit words of the statute have 
been considerably stretched by the Court so as to admit of implied 
exceptions, and substantial breaches have been made in this ap- 
parently firm bar against federal interference.** The first modi- 





one first obtaining jurisdiction will retain it until the controversy is determined, to 
the entire exclusion of the other, and will maintain and protect its jurisdiction by 
an appropriate injunction, is confined in its operation to instances where both suits 
aze substantially the same, that is to say, where there is substantial identity in the 
interests represented, in the rights asserted, and in the purposes sought.” See also 
Moran v. Sturges, 156 U. S. 256 (1894). 

107 Watson v. Jones, 13 Wall. 679 (U.S. 1872). 

108 Jbid. at 720. 

109 Haines v. Carpenter, 91 U. S. 254 (1876); Dial v. Reynolds, 96 U. S. 340 
(1877) ; Citizens’ Bank v. Board, 98 U.S. 140 (1878) ; Lawrence v. Morgan’s R. R., 
121 U.S. 634 (1887) ; In re Sawyer, 124 U. S. 200 (1888) ; United States v. Park- 
hurst-Davis Mercantile Co., 176 U. S. 317 (1900) ; Mutual Reserve Fund Life Ass’n 
v. Phelps, 190 U. S. 147 (1903) ; Hull v. Burr, 234 U. S. 712 (1914); Essanay Film 
Mfg. Co. v. Kane, 258 U.S. 358 (1922). For a case where a federal injunction was 
held not to violate the Act, see Hunt v. New York Cotton Exchange, 205 U. S. 322 
(1907). 

110 Riehle v. Margolies, 279 U. S. 218 (1929). 

111 Tt may be noted that Congress itself has modified the restriction contained 
in the Act of 1793 by authorizing a federal court sitting in bankruptcy to issue in- 
junctions to state courts in aid of the former’s jurisdiction. See Rev. Stat. (1878) 
§ 720, 28 U.S. C. § 379 (1926). See Dial v. Reynolds, 96 U.S. 340 (1878) ; Chap- 
man v. Brewer, 114 U. S. 158 (1885); Sargent v. Helton, 115 U. S. 348 (1885) ; 
Providence & N. Y.S.S. Co. v. Hill Mfg. Co., 109 U. S. 578 (1883). In the Steam- 
ship Limited Liability Act of 1851, Rev. Stat. (1878) §§ 4283-86, 46 U. S. C. 
§§ 183-86 (1926), Congress has also authorized federal court injunctions against 
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fication of the broad terms of the Act of 1793 was in the admission 
of injunctions to a state court when necessary to render effectual 
the jurisdiction of a federal court theretofore obtained. It would 
seem that this was precisely a case in which the framers of the Act 
of 1793 intended to deny the power; but, in 1875, the Supreme 
Court held that when a federal court once obtained jurisdiction 
of a case, it could entertain a motion by one of the parties for an 
injunction against the other party from entering suit in a state 
court to enforce a judgment in the matter on which the federal 
court was to be called upon to decide.’ The prior jurisdiction 
of the federal court took the case out of the prohibition contained 
in the Act of 1793. If this were not so, said Mr. Justice Swayne, 
“the result would have shown the existence of a great defect in 
our Federal jurisprudence, and have been a reproach upon the 
administration of justice. . . . Instead of terminating the strife 
between him and his adversary, they would leave him under the 
necessity of engaging in a new conflict elsewhere. This would be 
contrary to the plainest principles of reason and justice.” *** So, 
in a foreclosure proceeding, in a federal court, an injunction 
against a sale of part of the property under a state court judgment 
was enjoined,’** the Court saying that where the federal court 
“acts in aid of its own jurisdiction and to render its decree effec- 
tual, it may, notwithstanding sec. 720, Rev. Stat., restrain all pro- 
ceedings in a state court which would have the effect of defeating 
or impairing its jurisdiction.” **° So, too, in cases of federal court 
receiverships, creditors suing in state courts have been enjoined.**® 
While these decisions were undoubtedly promotive of ‘“ complete 





state court proceedings. See Providence & N. Y. S. S. Co. v. Hill Mfg. Co., supra; 
The Mamie, 110 U. S. 742 (1884). 

112 French v. Hay, 22 Wall. 250 (U. S. 1875). See an important Note by 
Prof. Henry Schofield (1911) 5 Itt. L. Rev. 508, criticizing this decision and detail- 
ing the previous law as to stay motions and stay orders in cases in which successive 
suits based on the same cause of action were filed in a federal and in a state court. 
The principle established in French v. Hay was followed in Rickey Land & Cattle 
Co. v. Miller & Lux, 218 U. S. 258 (1910), and cases cited. 

113 22 Wall. at 253. 

114 Julian v. Central Trust Co., 193 U. S. 93 (1904). See also Gunter v. At- 
lantic Coast Line R. R., 200 U. S. 273 (1906) ; Hull v. Burr, 234 U.S. 712 (1914); 
Riverdale Cotton Mills v. Alabama & Ga. Mfg. Co., 198 U. S. 188 (1905). 

115 793 U.S. at 112. 

116 Jn re Metropolitan Ry. Receivership, 208 U. S. 96 (1908). 
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justice” and preventive of “ unseemly conflict of authority,” *’ 
it is difficult to see why they did not constitute a deliberate judicial 
grafting upon the Act of 1793 of the following clause, “ except 
where a suit is first filed in a federal court and afterwards in a 
state court, or where such injunction is necessary, in aid of a juris- 
diction already acquired by the federal court.” 

Another form of exception to the Act of 1793 was announced by 
the Court in 1881, when it held that a federal court into which a 
case had been properly removed might “ protect its jurisdiction ” 
by enjoining any attempt to enforce in the state court the latter’s 
judgment in the case so removed.*** Similar decisions have been 
rendered to a very recent date.**® There can be no doubt, as was 
admitted by Mr. Justice Pitney in 1922, that in these cases, the 
letter of the Act of 1793 “has been departed from,” but, said he, 
“the spirit of the prohibition has been observed.... The 
effect .. . is but to enforce the same freedom from interference 
on the one hand, that it is the prime object of [the Act] to require 
on the other.” **° It must be noted, in connection with this class 
of case, that the section in the original Judiciary Act of 1789 au- 


thorizing removals of cases from state courts into the federal 
courts in cases of diverse citizenship was a provision of doubtful 
expediency, certain to cause friction and clash between the re- 
spective judicial bodies.*** When the Removal Acts of 1815, 
1816, and 1833 were passed, in times of state rights excitement 
during the War of 1812 and nullification days, extending the right 
of removal to cases involving acts done under federal authority, 





117 See Clarke, J., in Looney v. Eastern Texas R. R., 247 U.S. 214, 217 (1918). 

118 Dietzsch v. Huidekoper, 103 U.S. 494 (1881). 

119 Madisonville Traction Co. v. St. Bernard Mining Co., 196 U. S. 239 (1905) ; 
Chesapeake & Ohio Ry. v. McCabe, 213 U. S. 207 (1909) ; Simon v. Southern Ry., 
236 U. S. 115 (1915) ; Looney v. Eastern Texas R. R., 247 U.S. 214 (1918). 

120 See Essanay Film Mfg. Co. v. Kane, 258 U. S. 358, 361 (1922). 

121 The various Removal Acts are as follows: Act of Sept. 24, 1789, c. 20, § 12, 
1 Stat. 73; Act of Feb. 4, 1815, 3 Stat. 195; Act of March 3, 1815, 3 Stat. 231; 
Act of April 27, 1816, 3 Stat. 317; Act of March 2, 1833, 4 Stat. 633; Act of 
March 3, 1863, 12 Stat. 756; Act of March 7, 1864, 13 Stat. 17; Act of April 9, 
1866, 14 Stat. 27; Act of July 27, 1866, 14 Strat. 306; Act of March 2, 1867, 14 
Stat. 558; Act of July 27, 1868, 15 Stat. 227; Act of Jan. 22, 1869, 15 STAT. 267; 
Act of May 31, 1870, 16 Stat. 144; Act of Feb. 28, 1871, 16 Srat. 438; Act of 
March 30, 1872, 17 STAT. 44; Act of March 3, 1875, 18 Stat. 401, 470; Act of March 
3, 1887, 24 Stat. 505; 28 U.S. C. §§ 71-83 (1926). See FRANKFURTER AND LANDIS, 
THe BuSsINESs OF THE SUPREME CouRT (1928) 61 et seq. 
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there was still further danger of conflict. But owing to the fact 
that comparatively few cases were actually removed under these 
statutes, little difficulty arose in their operation.’*? The ques- 
tion was always imminent, however, what course the federal 
court should adopt, if a state court should refuse to allow the 
removal and if an injunction in such case was forbidden by the 
Act of 1793. In 1812, a federal circuit court in Tennessee issued 
a mandamus to a state court to order removal; *** in 1842, in a 
case of actual refusal to allow removal, the Supreme Court, 
through Mr. Justice McLean, intimated that a mandamus or 
mandatory injunction might have issued.*** Mr. Justice Levi 
Woodbury, however, sitting in the circuit court in Massachusetts 
in 1847, suggested a doubt of such a power of the federal courts.**° 
When the later Removal Acts of the 1860’s were passed, express 
provisions were made for proceeding with the case in the federal 
courts on removal without regard to any action by the state court, 
and thus the necessity for mandamus was obviated.*** Notwith- 
standing these provisions, there have been many cases in which 
state courts have refused to allow removal.’*’ That these statutes 





122 Examination of the reports of cases in the inferior federal courts shows less 
than ten decisions removed from the state courts under the Act of 1833. 

128 Spraggins v. County Court, 1 Cooke 160 (Tenn. 1812). 

124 See Gordon v. Longest, 16 Pet. 97, 102 (U. S. 1842). 

125 Ladd v. Tudor, Fed. Cas. No. 7,975 (C. C. D. Mass. 1847). For a case of 
refusal by a state court, see Kanouse v. Martin, 14 How. 23 (U. S. 1852). In 
1858, Grier, J., refused to decide the point. Ex parte Turner, Fed. Cas. No. 14,245 
(C. C. D. N. J. 1858). In 1864, Drummond, J., refused to grant mandamus 
against the state court. Hough v. Western Trans. Co., Fed. Cas. No. 6,724 (C. C. 
N. D. Ill. 1864). 

126 In Murray v. Patrie, Fed. Cas. No. 9,967 (C. C.S. D. N. Y. 1866), Nelson, 
J., sitting in the circuit court, issued a writ of mandamus to the clerk of the New 
York Supreme Court to remove a case under the Act of March 3, 1863; cf. Jus- 
tices v. Murray, 9 Wall. 274 (U.S. 1870). But it was later generally held by the 
federal circuit courts that mandamus was unnecessary and would not be awarded. 
“This court will always sedulously abstain from inviting any of those conflicts 
which have a tendency to arise, under our mixed system of government, between the 
federal and state courts.” Blatchford, J., in Fisk v. Union Pac. R. R., Fed. Cas. 
No. 4,827, at p. 163 (C. C.S. D. N. Y. 1869). See also In re Cromie, Fed. Cas. No. 
3,405 (C. C. N. D. Ill. 1869); Akerly v. Vilas, Fed. Cas. No. 119 (C. C. D. Wis. 
1869). For discussions of the various courses open to litigants when a state court 
under the present Removals Act refuses to allow removal, see Railroad v. Koontz, 
104 U. S. 5 (1881); Pennsylvania Co. v. Bender, 148 U. S. 255 (1893); Chesa- 
peake & Ohio Ry. v. McCabe, 213 U. S. 207 (1909). 

127 Southern Ry. v. Allison, 190 U. S. 326 (1903) ; Chesapeake & Ohio Ry. v. 
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have been a continued source of friction is seen from the warning 
of the Supreme Court to courts and litigants, in 1893, that the 
removal laws do not “ abolish the law of comity, which controls 
the relations of the courts of two sovereignties exercising jurisdic- 
tion within the same territorial limits. ... If there had been 
more attention paid [by counsel] to these matters in removal pro- 
ceedings, there would have been less irritation in state tribunals at 
removals.” *** 

The third gap in the Act of 1793 was brought about in 1891, 
when the Supreme Court held that an inferior federal court might 
enjoin a defendant from proceeding to enforce judgments fraudu- 
lently obtained in a state court.*” 

The relation of these exceptions to the Act itself have been 
summed up by Mr. Justice Van Devanter as follows: 


“ The provision has been in force more than a century and often has 
been considered by this court. As the decisions show, it is intended to 
give effect to a familiar rule of comity, and, like that rule, is limited in its 
field of operation. Within that field, it tends to prevent unseemly inter- 
ference with the orderly disposal of litigation in the state courts and is 
salutary; but to carry it beyond that field would materially hamper the 
federal courts in the discharge of duties otherwise plainly cast upon 
them by the Constitution and the laws of Congress, which, of course, is 
not contemplated. As with many other statutory provisions, this one is 
designed to be in accord with, and not antagonistic to, our dual system 
of courts. In recognition of this, it has come to be settled by repeated 
decisions and in actual practice that, where the elements of federal and 
equity jurisdiction are present, the provision does not prevent the federal 
courts from . . . maintaining and protecting their own jurisdiction, 
properly acquired and still subsisting, by enjoining attempts to frustrate, 
defeat or impair it through proceedings in the state courts ... or 
prevent them from depriving a party, by means of an injunction, of the 
benefit of a judgment obtained in a state court in circumstances where 
its enforcement will be contrary to recognized principles of equity and 
the standards of. good conscience.” 1*° 
McCabe, 213 U.S. 207 (1909) ; Chicago, R. I., & P. R. R. v. Schwyhart, 227 U. S. 
184 (1913). 128 Pennsylvania Co. v. Bender, 148 U. S. 255, 259 (1893). 

129 Marshall v. Holmes, 141 U. S. 589 (1891). See also Jn re Tyler, 149 U. S. 
164 (1893); Ex parte Simon, 208 U.S. 144 (1908); Simon v. Southern Ry., 236 
U.S. 115 (1915). 


130 See Wells Fargo & Co. v. Taylor, 254 U. S. 175, 183 (1920). See also 
Atchison, T. & S. F. Ry. v. Wells, 265 U. S. ror (1924). 








372 _ HARVARD LAW REVIEW 


It may be observed that the necessity for these exceptions might 
have been avoided, had the Court, at the outset, given a narrow 
interpretation to the words “stay proceedings in any court of a 
state.” These words were susceptible of being construed to apply 
only to an injunction issued to stay the actual proceedings of the 
court itself, that is, to an injunction directed to the court itself 
or its officials. The Supreme Court, however, has not adopted 
so narrow an interpretation, for it is apparent that the proceedings 
of a state court upon a case are as much interfered with when one 
of the parties to the suit is enjoined from continuing the litigation 
as they are when the court itself is enjoined. 

It is to be noted, not as an exception to the Act of 1793, but 
as a limitation upon its application, that when states confer upon 
their courts powers which are not strictly judicial, such as estab- 
lishing drainage districts, federal courts are held not to be de- 
barred from enjoining such non-judicial proceedings; for, as Chief 
Justice White stated, in 1919: 


“ _ . . the prohibitions which the statute imposes secure only the right 
of state courts to exert their judicial power; that is, a power called into 
play alone between parties to a controversy, and the operation of which 
power when exerted was, from the very fact that it was judicial, confined 
to the parties, their duties, interests and property, in other words, to a 
power falling within the general limitation of things judicial as demarked 
by the great distinction between legislative, executive and judicial power 
upon which the Constitution was framed.” *** 


And even when judicial powers are conferred upon state commis- 
sions, they are not courts within the meaning of the act so as to 
prevent the issue of injunctions against them by the federal 
courts.** 

All the decisions hitherto referred to were in cases of a civil 
nature. In 1898, an application of the Act of 1793 was made to a 
federal court which, in a bank receivership case, had enjoined the 
state county attorney from all further proceedings on an indict- 
ment of bank officers for embezzlement then pending in a state 





181 See Public Serv. Co. v. Corboy, 250 U. S. 153, 161 (1919). 

182 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894) ; Mississippi 
R. R. Comm. v. Illinois Cent. R. R., 203 U. S. 335 (1906) ; see Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210, 226 (1908). 
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court. Such an injunction of a state criminal prosecution was 
held to be unauthorized.*** The division and apportionment of 
judicial power made by the Constitution, said Mr. Justice Shiras, 
“left to the States the right to make and enforce their own crimi- 
nal laws,” and it is the duty of the Supreme Court “ to guard the 
States from any encroachment upon their reserved rights by the 
General Government or the courts thereof.” *** This decision, 
however, had a very limited application upon the right of the 
states to enforce their own criminal laws; for within a few years 
it was decided that it applied only to injunctions against pending 
criminal actions and did not disturb the issue of injunctions 
against state officers to prevent them from initiating such ac- 
tions.*** Prior to 1890, the inferior federal courts had issued a 
few injunctions restraining state and county officials from enforc- 
ing state legislative acts alleged to be unconstitutional.*** It was 
not until after 1890, however, that these courts began the practice 
of enjoining state county attorneys and state attorneys general, 
from initiating criminal prosecutions under alleged invalid state 
liquor and railroad rate laws.’** In 1894, the Supreme Court 





133 Harkrader v. Wadley, 172 U. S. 148 (1898). See also Jn re Sawyer, 124 
U. S. 200 (1888) ; Fitts v. McGhee, 172 U. S. 516 (1899) ; Pacific Steam Whaling 
Co. v. United States, 187 U. S. 447 (1903); Davis & Farnum Mfg. Co. v. Los 
Angeles, 189 U.S. 207 (1903). 

134 772 U.S. at 162. 

135 Ex parte Young, 209 U. S. 123 (1908). 

136 Spooner v. McConnell, Fed. Cas. No. 13,245 (C. C. D. Ohio 1838) ; Woolsey 
v. Dodge, Fed. Cas. No. 18,032 (C. C. D. Ohio 1854) ; Murdock v. Woodson, Fed. 
Cas. No. 9,942 (C. C. W. D. Mo. 1873); Louisiana State Lottery v. Fitzpatrick, 
Fed. Cas. No. 8,541 (C. C. D. La. 1879); Claybrook v. Owensboro, 16 Fed. 297 
(D. Ky. 1883) ; Parsons v. Marye, 23 Fed. 113 (C. C. E. D. Va. 1885) ; Chicago 
& N. W. Ry. v. Dey, 35 Fed. 866 (C. C. S. D. Iowa 1888); McConnaughey v. 
Pennoyer, 43 Fed. 196 (C. C. D. Ore. 1890). 

137 Schandler Bottling Co. v. Welch, 42 Fed. 561 (C. C. D. Kan. 1890) ; Mer- 
cantile Trust Co. v. Texas & Pac. R. R., 51 Fed. 529 (C. C. W. D. Tex. 1892); 
Cotting v. Kansas City Stockyards Co., 79 Fed. 679 (C. C. D. Kan. 1897); Cen- 
tral Trust Co. v. Citizens’ Street Ry., 82 Fed. 1 (C. C. D. Ind. 1897) ; Mutual Life 
Ins. Co. v. Boyle, 82 Fed. 7os (C. C. D. Kan. 1897); Western Union Tel. Co. v. 
Myatt, 98 Fed. 335 (C. C. D. Kan. 1899); Minneapolis Brewing Co. v. McGil- 
livray, 104 Fed. 258 (C. C. D. S. D. 1900) ; Haverhill Gaslight Co. v. Barker, 109 
Fed. 694 (D. Mass. 1901) ; Starr v. Chicago, R. I. & P. Ry., 110 Fed. 3 (C. C. D. 
Neb. 1901) ; Perkins v. Northern Pac. Ry., 155 Fed. 445 (C. C. D. Minn. 1907) ; 
Southern Ry. v. McNeill, 155 Fed. 756 (C. C. E. D. N. C. 1907) ; Consolidated Gas 
Co. v. Mayer, 146 Fed. 154 (C.C.S. D. N. Y. 1906), 157 Fed. 849 (C. C.S. D.N. Y. 
1907) ; Louisville & N. R. R. v. Railroad Comm., 157 Fed. 944 (C. C. M. D. Ala. 
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upheld an injunction restraining the attorney general of Texas 
from instituting suits to recover penalties for illegal rates; *** and 
in 1898, it upheld a final decree enjoining an attorney general from 
bringing indictments to enforce a rate law.**’ All these decisions 
aroused intense hostility among the states, and their governors 
and attorneys general, and produced exactly the frictions between 
the nation and the states which it had been the express object of 
the Act of 1793 to prevent. In 1908, however, the Supreme Court 
in an elaborate opinion in the famous case of Ex parte Young **° 
(attorney general of Minnesota) upheld the doctrine authorizing 
such injunctions by federal courts. It declared that the difference 
between the power to enjoin an individual (even though a state 
official) from doing certain things, and the power to enjoin courts 
from proceeding in their own way to exercise jurisdiction “ is 
plain”; that the former power was necessary to protect the con- 
stitutional rights of litigants to resort to federal courts in equity 
in cases of irreparable damages to property under uncon- 
stitutional state legislation; that the latter power “ would be a 
violation of our whole scheme of government.” . It added, some- 
what ingenuously, ‘ There is nothing in the case before us that 
ought properly to breed hostility to the customary operation of 
Federal courts of justice in cases of this character.” *** To this 
remark, Mr. Justice Harlan, dissenting, replied, with considerable 
force, that it was difficult to see why an order of a federal court 
forbidding the chief law officer and all the district attorneys of a 
state to represent it in its courts in a particular case, and prac- 





1907); St. Louis R. R. v. Hadley, 155 Fed. 220 (W. D. Mo. 1908), 161 Fed. 419 
(W. D. Mo. 1908); Central of Ga. Ry. v. Railroad Comm., 161 Fed. 925 
(C. C. M. D. Ala. 1908), 170 Fed. 225 (C. C. A. 5th, 1909); cf. Prout v. Starr, 
188 U. S. 537 (1903); McNeill v. Southern Ry., 202 U. S. 543 (1906). Other in- 
ferior federal courts held that the state law officers could not be so enjoined. Ball 
v. Rutland R. R., 93 Fed. 513 (C. C. D. Vt. 1899) ; Morenci Copper Co. v. Freer, 
127 Fed. 199 (C. C. S. D. W. Va. 1903) ; Union Trust Co. v. Stearns, 119 Fed. 790 
(C. C. D. R. I. 1903) ; Hutchinson v. Smith, 140 Fed. 982 (C. C. W. D. Wash. 
1905) ; Logan v. Postal Tel. & Cable Co., 157 Fed. 570 (C. C. E. D. Ark. 1908). 

138 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894). 

189 Smyth v. Ames, 169 U. S. 466 (1898). See also Prout v. Starr, 188 U. S. 537 
(1903). 

140 209 U. S. 123 (1908). See also Scott v. Donald, 165 U.S. 107 (1897) (state 
constables enjoined from enforcing state liquor law). 

141 209 U. S. at 168. 
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tically in that way closing the doors of the state courts against the 
state, would not also be inconsistent with the whole scheme of our 
government. And he said, “ Surely, the right of a State to invoke 
the jurisdiction of its own courts is not less than the right of indi- 
viduals to invoke the jurisdiction of a Federal court. The preser- 
vation of the dignity and sovereignty of the States, within the 
limits of their constitutional powers, is of the last importance, and 
vital to the preservation of our system of government.” **? The 
Young case, however, has definitely settled the law, in favor of the 
individual, whenever he can set up sufficient damage to afford a 
basis for federal jurisdiction in equity.*** There is thus presented 
the curiously illogical situation, that if a state officer succeeds in 
initiating his criminal proceedings in a state court to enforce an 
alleged unconstitutional state law, he cannot be enjoined or inter- 
fered with by the federal court; but if he can be caught on the 
immediate verge of initiating such action, he may be so enjoined. 
It is difficult to see why action of a state court is not, in fact, as 
effectively restrained in the latter case, as it would be by an in- 
junction in the former case. It is also difficult to see why the 
right of an individual to test the constitutionality of a state law 
by a suit in the federal court — a right which he possesses only by 
virtue of the provisions of the federal statutes should be deemed 
to be more sacred than the right of a state to have the action of 
its courts freed from restraint by a federal court injunction — a 
right which it also possesses only by virtue of a federal statute. 
Such a doctrine, in its results, clearly violates the spirit and 
theory which inspired the Act of 1793 and, as pointed out by Mr. 
Justice Harlan, evaluates the right of an individual to resort to the 
federal court more highly than the right of a state to resort to its 
own courts. It authorizes federal interference with the due per- 
formance by state officials of duties which they are sworn to per- 
form, and directly promotes collisions between the two sovereign- 
ties. The practical reason for the maintenance of the doctrine 
seems to be that if the federal courts declined to interpose until 
after the party affected by the state statute claimed to be uncon- 
stitutional had prosecuted his case through the state courts, such 





142 Ibid. at 182-83. 
143 See Caldwell v. Sioux Falls Stock Yards Co., 242 U.S. 559, 563 (1917). 
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a party would come to the United States Supreme Court on a writ 
of error “with the facts already found against him”; and as 
Mr. Justice Holmes has pointed out, in many cases involving rates 
of public utility corporations, “‘ the determination as to their rights 
turns almost wholly upon the facts to be found. Whether their 
property was taken unconstitutionally depends upon the valuation 
of the property, the income to be derived from the proposed rate 
and the proportion between the two—pure matters of fact. 
When those are settled the law is tolerably plain.” *** 

A slight mitigation of the friction which the doctrine of the 
Young case was bound to produce was made by the announcement 
of a further doctrine of comity in Prentis v. Atlantic Coast Line 
Co.,"*° in the same year. In the latter case, it was held that 
though a state commission (the Virginia State Corporation Com- 
mission), which was vested with judicial as well as legisla- 
tive powers, was not within the purview of the Act of 1793 
when it was acting in its legislative capacity, that is, when it 
was fixing the railroad rates alleged to be unconstitutional; 
nevertheless, as a matter of comity, the federal court ought 
not to issue an injunction against it, until the railroad affected 
by the commission’s allegedly unconstitutional order had ex- 
hausted the right of appeal to the highest court of the state 
given to it by the state constitution. Later cases, however, have 
held that this doctrine of comity is inapplicable, if, pending such 





144 See Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 228 (1908). See also 
Chicago, R. I. & P. R. R. v. Swanger, 157 Fed. 783, 789 (C. C. W. D. Mo. 
1908), aff'd, 218 U. S. 135 (1910): The difficulty with having all cases go up 
on writ of error to state supreme courts is that on such writ even in equity cases 
all questions of fact will be foreclosed. “ A writ of error in a case turning on ques- 
tions of fact, concerning which the evidence is in conflict, will be no remedy at all.” 
The real welfare of this country demands that all questions of fact as well as of 
law pertaining to our National Constitution be ultimately decided by our National 
Supreme Court. “ That a writ of error to a state court in a chancery as well as in 
a law case in which the evidence is in conflict will avail nothing, one need but read 
the case of Egan v. Hart, 165 U.S. 188. ... Ina large per cent of these chancery 
.cases the case turns solely on questions of fact, with reference to which the evi- 
dence is in conflict; and an important inquiry is thereby suggested as to whether, 
if the effort is successfully made to keep litigation involving federal questions in 
the state courts, depriving the national Courts from passing on questions of fact 
in chancery cases, such party thus desiring a review is not deprived of due process 
of law.” 

145 211 U.S. 210 (1908) ; see Note (1909) 22 Harv. L. Rev. 368. 
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an appeal, the corporation would suffer loss or injury for which 
no adequate compensation is provided by the law; it is also inappli- 
cable if the appeal provided for by the state law is of a judicial and 
not a legislative’ nature.*® The spirit of the Prentis case, never- 
theless, has been given a revived efficacy by the recent decision in 
Gilchrist v. Interborough Rapid Transit Co.'*" In this case, 
the company after it had filed its schedule with the Public Service 
Commission of New York under the New York statute, and before 
the commission had taken official action, filed a bill in the federal 
court seeking an injunction against any interference with its rate 
schedule; later, on the same day, the commission entered an order 
rejecting the schedule and directing that suit be entered in the 
state court against the company to prevent its violation of law 
through failure to observe the rates prescribed by a prior contract; 
the company, thereupon, by supplemental bill sought an injunction 
in the federal court against prosecution of proceedings in the state 
court by the commission; and an injunction was issued. The 
Supreme Court held that as the commission intended to test the 
point of law involved “by an immediate, orderly appeal to 
the courts of the State, . . . this purpose should not be thwarted 
by an injunction ” *** of the federal court. 

In this connection, it may be pertinent to observe that as the 
equitable jurisdiction of the federal courts, in these cases of in- 
junctions against state law officials to restrain enforcement of 
alleged unconstitutional statutes, is based on the effect of such 
enforcement upon property rights, through excessive and oppres- 
sive penalties, or through possibility of multiplicity of suits caus- 
ing irreparable damage, or through lack of proper opportunities 
for review, it is open to the states, by changes in the provisions of 
their statutes, to remove this basis for the exercise of equitable 
jurisdiction by the federal courts, and thus to confine the trial of 





146 Oklahoma Natural Gas Co. v. Russell, 261 U. S. 290 (1923); Pacific Tel. & 
Tel. Co. v. Kuykendall, 265 U. S. 196 (1924) ; Henderson Water Co. v. Corporation 
Comm., 269 U.S. 278 (1925) ; Railroad & Warehouse Comm. v. Duluth Street Ry., 
273 U.S. 625 (1927). In such cases, it is held that comity yields to constitutional 
right. ' 

147 279 U.S. 159 (1929); see Frankfurter and Landis, The Supreme Court at 
October Term, 1928 (1929) 43 Harv. L. REv. 33, 61-62. 

148 279 U.S. at 211. 
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such cases in the first instance to the state courts.**® Hence, it lies 
with the states themselves to obviate this one source of friction 
with the federal authority. 


IV 


From this summary history of the development of judicial 
comity, it is evident that irritation in the states against the federal 
courts may be greatly allayed— first, by the maintenance by 
the Supreme Court of its present restrictive attitude towards ex- 
cessive activity of the federal district courts; second, by the adop- 
tion of a less reluctant attitude on the part of those courts to 
refuse to assume jurisdiction, wherever possible, over litigation 
which can be more satisfactorily dealt with by the state tribunals; 
third, by more careful attention on the part of the state legisla- 
tures to proper drafting of the penal and remedial provisions of 
state statutes regulating public utility and other corporations. 


Charles Warren. 
WasuincrTon, D. C. 





149 See Frankfurter, The Federal Courts (1929) 58 NEw REPUBLIC 273, 275: 
“The federal courts entertain jurisdiction in these suits because the states do not 
provide adequate remedies through their own courts. The legal procedure of the 
states has not accommodated itself sufficiently to the consequences of their regu- 
latory legislation, so that the validity of new legislation, or the application of old, 
cannot be questioned in the state courts without running serious risks. The states 
could prevent interference with their tax collections through suits in the federal 
courts, by removing any chance for the claim that there is no adequate remedy at 
law in the state courts, if the tax is paid. So, also, with appropriate changes in the 
criminal administration of the states, there would be no excuse for seeking injunc- 
tions in the federal courts, or claims that the multiplicity of suits causes irreparable 
damages and oppressive penalties before final settlement, in the state courts, or the 
validity of contested state action. Congress has already given the states a lead in 
this direction; but they have not followed it. The states’ failure to use their power 
to sift state legislation in their own courts has needlessly swollen the business of 
the federal courts, and cast upon the Supreme Court some of its most burdensome 
labor.” 
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THE FEDERAL COURTS AND STATE REGULATION 
OF PUBLIC UTILITIES * 


A LOCAL electric light and power company is operating under 
a rate schedule which its managers find fails to produce an 
adequate net income. A new schedule providing for increased 
rates is filed with the state public utilities commission. If the 
commission denies the increase, the company may appeal from 
that decision to a state court and there urge that the commission’s 
order not only violates that tribunal’s statutory duty to fix reason- 
able rates but that it is contrary to the due process clause of the 
Federal Constitution, since it denies the company an opportunity 
to earn a fair return. The special procedure for such a review is 
set out in detail in the statutes of the state, and the state court is 
required to give the case priority over other litigation.’ 
Another avenue of redress is open to the utility. The pro- 
cedure provided under the state statutes may be passed by, and 
the company may file a bill in the federal district court, praying 





* For their valued suggestions and criticism, the writer is indebted to Arthur T. 
George, Esq., General Attorney for the Railroad Commission of California, and to 
Professor Ernst Freund of the Law School of the University of Chicago. 

1 That state rates which are too low to permit of a fair return violate the due 
process clause has been settled since Chicago, M. & St. P. Ry. v. Minnesota, 134 
U. S. 418 (1890), although it took some years to establish the principle. Cf. Peik v. 
Chicago & N. W. Ry., 94 U.S. 164, 178 (1877). The numerous cases which reaffirm 
this doctrine and those which limit it are collected and analyzed in Pusiic UTILITIES 
AND CARRIERS SERVICE (1929) Supreme Court volume, {| 25.64 et seq., edited by the 
present writer. 

A rate which is “ unreasonable,” and therefore in violation of the Commission’s 
statutory duty to fix “ reasonable” rates, may not be confiscatory, and may there- 
fore raise no federal constitutional question. Banton v. Belt Line Ry., 268 U. S. 
413, 423 (1925); Portsmouth v. Public Util. Comm., 108 Ohio St. 272, 275, 277, 
140 N. E. 604, 605 (1923) ; Public Serv. Comm. v. Springfield Gas Co., 291 Ill. 209, 
217, 125 N. E. 891, 895 (1920); Collingswood Sewerage Co. v. Collingswood, 91 
N. J. L. 20, 22, r02 Atl. gor (1918) ; Waukesha Gas & Elec. Co. v. Railroad Comm., 
181 Wis. 281, 307, 194 N. W. 846, 850 (1923) ; Minneapolis, St. P. & S. Ste. M. R. R. 
v. Railroad Comm., 136 Wis. 146, 116 N. W. 905 (1908); Idaho Power Co. v. 
Thompson, 19 F.(2d) 547, 552 (S. D. Idaho 1927). And see Merrill, On the Dis- 
tinction Between a Nonconfiscatory Rate and a Just and Reasonable Rate (1929) 
14 Corn. L. Q. 447, 453. 

2 This procedure is discussed fully infra pp. 409-15. 
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for an injunction to prevent the state commission and the attorney 
general from enforcing the allegedly confiscatory order and to 
prevent them from interfering with the charging of increased 
rates. 

It is the purpose of this paper (1) to examine the basis of this 
exercise by our national courts of an original jurisdiction to review 
state public utility regulation; (2) to consider at what stage of 
the regulatory process and under what circumstances such review 
may be had; (3) to discuss the procedure and practice followed 
in the federal courts in these cases; (4) to compare this federal 
review with review in the state courts; and (5) to consider some 
of the criticisms leveled against federal review, and to tender cer- 
tain conclusions. 


THE RIGHT To REVIEW IN A FEDERAL CouRT 


That the federal district courts have jurisdiction to enjoin the 
enforcement of state public utility regulation which it is claimed 
violates the Federal Constitution is now settled beyond question.* 


Against this doctrine weighty objections have been made; each one 
has been answered by the Supreme Court, and federal jurisdiction 
sustained. 

The first objection is a general one, resting more upon con- 
siderations of policy and tradition than upon express constitu- 
tional or statutory provisions. It is simply that questions con- 
cerning the rates or service rendered by a local utility — the water 
plant in Vincennes, Indiana, to take a recent example * — should 
be determined in local courts rather than in national courts, par- 





3 The cases are numerous. See, e.g., Smyth v. Ames, 169 U. S. 466 (1898) ; 
Willcox v. Consolidated Gas Co., 212 U.S. 19 (1909) ; Siler v. Louisville & N. R. R., 
213 U. S. 175 (1909); Ex parte Young, 209 U. S. 123 (1908); Phoenix Ry. v. 
Geary, 239 U.S. 277, 281 (1915) ; Public Serv. Co. v. Corboy, 250 U. S. 153 (1919) ; 
Terrace v. Thompson, 263 U.S. 197 (1923). 

It was recently held that this jurisdiction depends upon a present invasion or 
threatened invasion of complainant’s rights. In Central Kentucky Natural Gas Co. 
v. Mt. Sterling, 32 F.(2d) 338 (E. D. Ky. 1928), a rate ordinance provided for re- 
view in the state courts, and pending such review no penalties were provided for 
failure to observe the ordinance. District Judge Cochran held that under such cir- 
cumstances the federal courts were without jurisdiction to enjoin its enforcement. 

* Vincennes Water Supply Co. v. Public Serv. Comm., 34 F.(2d) 5 (C. C. A. 
7th, 1929). 





STATE REGULATION OF PUBLIC UTILITIES 381 


ticularly where the state has made special provision for such state 
review.” 

It is indubitably true that on more than one occasion the choice 
of a federal rather’than a local forum for the determination of 
these controversies has caused popular resentment, in one early 
instance resulting in open and spectacular defiance of the federal 
court by the governor.® And the issue is a lively one today. Re- 
cent occurrences in Indiana,’ Massachusetts,* and New York,’ the 
latter with an echo in Congress, have precipitated demands for 
legislative relief..° And a few months ago the governor of Kansas 
told the convention of utility commissioners that regulation of 
public utilities had failed chiefly because of “ interference ” by the 
federal courts.” 





5 See the vigorous concurring opinions in Prentis v. Atlantic Coast Line Co., 
211 U.S. 210 (1908), and see Kern Trading & Oil Co. v. Associated Pipe Line Co., 
217 Fed. 273 (N. D. Cal. 1914). 

That there is a policy favoring the disposition of local problems by local authori- 
ties is evident. Thus the Federal Supreme Court accepts as binding upon it the 
construction by state courts of state statutes and constitutional provisions. See, 
e.g., Portland Ry. Light & Power Co. v. Railroad Comm., 229 U. S. 397, 409, 410 
(1913) ; Hope Natural Gas Co. v. Hall, 274 U.S. 284 (1927) ; Louisville & N. R. R. 
v. Kentucky, 183 U. S. 503, 507, 508 (1902). For vigorous expressions of this policy 
in other fields, see United States v. Mayor and Council of Hoboken, 29 F.(2d) 932, 
937 (D. N. J. 1928), and the statement of Secretary of the Interior Ray L. Wilbur, 
July 15, 1929, U.S. Daily, July 16, 1929, at 1157. 

The legislative expressions of this policy are numerous. The provision of the 
Jupictat Cope, § 265, 28 U. S. C. § 379 (1926), which forbids a federal court to 
enjoin proceedings in any state court is an illustration. The requirement of a three- 
judge court and the procedure for staying federal court action provided for by § 266 
of the Jupicirat Cope, 28 U. S. C. § 380 (1926), are further instances. 

6 Southern Ry. v. McNeill, 155 Fed. 756, 790 (E. D. N. C. 1907). See also 
Ex parte Young, 209 U.S. 123 (1908), where the Attorney General of Minnesota 
brought an action in a state court to enforce a rate statute and order, in deliberate 
violation of a federal injunction. 

7 See Ind. Acts 1927, c. 269. 

8 See Worcester Elec. Light Co. v. Attwill, 23 F.(2d) 891 (D. Mass. 1927), and 
Cambridge Elec. Light Co. v. Atwill, 25 F.(2d) 485 (D. Mass. 1928). 

® Interborough Rapid Transit Co. v. Gilchrist, 25 F.(2d) 164, 26 F.(2d) 912 
(S. D. N. Y. 1928). 

10 A bill limiting the jurisdiction of the federal district courts in this class of 
cases was introduced by Senator Wagner of New York. See 69 Conc. REC. 9053 
(1928). 

11 See address of Governor Ciyde M. Reed of Kansas, before the National Asso- 
ciation of Railroad and Utilities Commissioners, at Glacier Park, Montana, Aug. 29, 
1929. Other recent critics of the federal courts on this score include Dr. John 
Bauer, public utility financial expert of New York City, and Commissioner Lunn 
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But these instances of antagonism to the exercise of jurisdiction 
by the federal courts are clearly the exception and not the rule. 
For the most part, the procedure has been accepted without serious 
question. Certainly the decisions of the Supreme Court make it 
perfectly clear that, under appropriate circumstances, there is 
nothing in the Federal Constitution which prevents such recourse 
to the national courts, may the controversies between the public 
utilities and the state be ever so “local.” In Willcox v. Consoli- ' 
dated Gas Co."* where a statute fixing a maximum gas rate for 
New York City was attacked by the company as confiscatory, 
counsel for the appellants objected with vigor to the procedure of 
carrying “local” issues to a federal court, when the courts of the 
state were available. The Court made clear the position it has 
maintained since that time, in the following language: 


“ At the outset it seems to us proper to notice the views regarding the 
action of the court below, which have been stated by counsel for the 
appellants, the Public Service Commission, in their brief in this court. 
They assume to criticise that court for taking jurisdiction of this case, 
as precipitate, as if it were a question of discretion or comity, whether 
or not that court should have heard the case. On the contrary, there 
was no discretion or comity about it. When a Federal court is properly 
appealed to in a case over which it has by law jurisdiction, it is its duty 
to take such jurisdiction . . . and in taking it that court cannot be 
truthfully spoken of as precipitate in its conduct. That the case may be 
one of local interest only is entirely immaterial, so long as the parties are 
citizens of different States or a question is involved which by law brings 
the case within the jurisdiction of a Federal court. The right of a party 
plaintiff to choose a Federal court where there is a choice cannot be 
properly denied.” ** 


Neither the fact that there is remedy by an action at law in the 
state courts * nor that a violation of the statute or order sought 
to be enjoined constitutes a crime defeats the equity jurisdiction 
of the federal court.*° And when once a federal court’s jurisdic- 





of the New York Public Service Commission, appearing before the Commission on 
Revision of Public Service Commissions Law of New York. 

12 212 U.S. 19 (1909). 13 bid. at 40. 

14 Smyth v. Ames, 169 U. S. 466 (1898). See also Ex parte Young, 209 U. S. 
123, 163, 164 (1908). 

15 Packard v. Banton, 264 U. S. 140 (1924); Ex parte Young, 209 U. S. 123, 
161, 162 (1908). 
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tion attaches, it is exclusive, and may be protected by injunction 
granted upon an ancillary bill.*° So complete is this jurisdiction 
that once acquired, by reason of the bill’s allegations of violation 
of rights under the Federal Constitution, the court may proceed 
to determine all the questions in the case, those involving state 
as well as federal law, “and must do so so far as they are neces- 
sary to a decision.” *’ 

A second objection to the exercise of this jurisdiction by the 
federal courts was based not upon policy but upon a specific pro- 
vision of the Constitution, the Eleventh Amendment, which forbids 
a suit against a state by a citizen of another state. The argument 
was that a suit to enjoin the attorney general of a state from per- 
forming his duty of enforcing the orders of a commission or the 
terms of a statute is not brought against him individually, but as 
the representative of the state, and is therefore a suit against the 
state. The objection died hard. In Reagan v. Farmers’ Loan & 
Trust Co.,* the Court for the first time held that the Eleventh 
Amendment did not apply; the same result was reached four years 
later where it was described as “the settled doctrine of this 


court ”; *® it was revived and again dispatched twice within the 
same term twelve years later.*® And yet so loath were the states 
to accept this construction that the argument was pressed again 





16 The use of the ancillary bill to protect such acquired jurisdiction is discussed 
in Looney v. Eastern Texas R. R., 247 U. S. 215 (1918), and in the cases cited 
at 221. See also Pacific Tel. & Tel. Co. v. Agnew, 5 F.(2d) 221 (C. C. A. oth, 1925). 
But cf. St. Louis, I. M. & S. Ry. v. McKnight, 244 U. S. 368 (1917), where the in- 
junction protecting the charging of rates had been reversed upon appeal before the 
state suit was brought. Federal jurisdiction is exclusive of state suits even after final 
decree has been entered in the federal court, if that court retains jurisdiction to en- 
force its decree. State ex rel. Mo. Pac. Ry. v. Williams, 221 Mo. 227, 120 S. W. 740 
(1909). Of course if the state action was instituted prior to the original suit in the 
federal court, the federal court may not interfere. Puget Sound Power & Light Co. 
v. Asia, 277 Fed. 1 (C. C. A. oth, 1922), certiorari denied, 258 U. S. 619 (1922). 

17 United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300, 307 (1929) ; see also 
Risty v. Chicago, R. I. & P. Ry., 270 U. S. 378, 387 (1926); Greene v. Louisville 
& I. R. R., 244 U. S. 499 (1917) ; Hopkins v. Southern Cal. Tel. Co., 275 U. S. 393 
(1928) ; Davis v. Wallace, 257 U. S. 478 (1924). But cf. Owensboro Waterworks 
Co. v. Owensboro, 200 U. S. 38 (1906). 

18 354 U.S. 362 (1894). 

19 See Smyth v. Ames, 169 U. S. 466, 518, 519 (1898). 

20 McNeill v. Southern Ry., 202 U.S. 543 (1906) ; Mississippi R. R. Comm. v. 
Illinois Cent. R. R., 203 U. S. 335 (1906). 
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in Ex parte Young,” fourteen years after the Reagan case, and 
urged with such vigor that the Court felt called upon to write a 
fourteen-page defense of its conclusion. And though the general 
rule is settled that the Eleventh Amendment does not prevent suits 
to enjoin state regulation, there are still questions of application 
which must be resolved.” 

The third objection made against the practice under discussion 
is based upon section 265 of the Judicial Code, by which the fed- 
eral courts are denied jurisdiction to issue injunctions “ to stay 
proceedings in any court of a state.” ** In Prentis v. Atlantic 
Coast Line Co.,* the point was made that the Virginia Corpora- 
tion Commission being vested not only with legislative but also 
with judicial powers,” the action of the federal court in enjoining 
it from enforcing a rate order violated this provision of the Judicial 
Code.*® In an analysis which has become a classic, Mr. Justice 
Holmes, for the majority, held the argument untenable. Whatever 





21 209 U. S. 123, 156 (1908). See also Seaboard Air Line Ry. v. Alabama R. R. 
Comm., 155 Fed. 792 (C. C. M. D. Ala. 1907); Perkins v. Northern Pac. Ry., 
155 Fed. 445 (C. C. D. Minn. 1907). 

22 The doctrine of Ex parte Young, 209 U. S. 123 (1908), is that the suit is not 
against the state because the attorney general, in seeking to enforce an unconstitu- 
tional statute, is acting wrongfully, hence not in his official capacity. Can this doc- 
trine apply where the statute he is enforcing has been expressly upheld as consti- 
tutional? The point was made on Dec. 7, 1929, by special counsel for the state of 
Arkansas, in support of a motion to dismiss the bill in Missouri Pac. R. R. v. 
Norwood, W. D. Ark., Ft. Smith Div., Eq. No. 501. The statute involved was the 
Arkansas Full Train Crew Law, Ark. Laws 1907, No. 116, held constitutional in 
Chicago, R. I. & P. R. R. v. Arkansas, 219 U. S. 453 (1911). 

Suppose the attorney general has not taken steps to enforce the statute under 
attack, nor threatened to do so. Then can it be said, under the doctrine of Ex 
parte Young, that the suit against the attorney general is a suit against him per- 
sonally to prevent the doing of a wrongful act in his individual capacity, or is it an 
action against him in his official capacity to secure an adjudication of the statute’s 
constitutionality ? This was one of the issues raised on Sept. 30, 1929, on behalf of 
the attorney general of Arizona in Atchison, T. & S. F. Ry. v. Peterson, D. Ariz., Eq. 
No. 195-E (Phoenix). The three-judge court, without opinion, denied the plain- 
tiff’s application for a temporary injunction, but did not rule directly upon the issue 
under the Eleventh Amendment. 

23 36 Stat. 1162 (1911), 28 U.S. C. § 379 (1926). 

24 211 U.S. 210 (1908). 

25 Norfolk & P. B. Line R. R. v. Commonwealth, 103 Va. 289, 294, 49 S. E. 39, 
42 (1904). For example, the commission had been given power by the state con- 
stitution to enforce the penalties of the law and of its orders by its own process. 

26 Known in 1908 as Rev. Star. § 720. 
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might be true if the commission were proceeding to enforce its 
orders, it is plain, the Court held, that when it is fixing rates the 
proceedings 


“  . . are legislative in their nature, and none the less so that they have 
taken place with a body which at another moment, or in its principal or 
dominant aspect, is a court such as is meant by $720. A judicial 
inquiry investigates, declares, and enforces liabilities as they stand on 
present or past facts and under laws supposed already to exist. That is 
its purpose and end. Legislation on the other hand looks to the future 
and changes existing conditions by making a new rule to be applied 
thereafter to all or some part of those subject to its power. The estab- 
lishment of a rate is the making of a rule for the future, and therefore 
is an act legislative not judicial in kind. . . . Proceedings legislative in 
nature are not proceedings in a court within the meaning of Rev. Stats. 
§ 720, no matter what may be the general or dominant character of the 
body in which they may take place. . . . That question depends not 
upon the character of the body but upon the character of the pro- 
ceedings.” *” 


WHEN DoES THE RIGHT TO REVIEW IN THE FEDERAL 
Courts ACCRUE? 


From the foregoing it is evident that a public utility has a 
choice of forums in which to set up its claim that its rights under 
the Federal Constitution are being invaded. The interesting and 
sometimes difficult question is not whether there is a right to 
appeal to a national court, but at just what stage of the process 
of state regulation that appeal may be made. This requisite of 
timeliness was created as an original doctrine by the Supreme 
Court of the United States, and apparently upon the Court’s own 
initiative and without the aid of counsel. 

The doctrine had its beginning in Prentis v. Atlantic Coast Line 





27 211 U.S. at 226. See to the same effect Mississippi R. R. Comm. v. Illinois 
Cent. R. R., 203 U. S. 335 (1906); Phoenix Ry. v. Geary, 239 U.S. 277 (1915); 
Public Serv. Co. v. Corboy, 250 U. S. 153 (1919) ; Terrace v. Thompson, 263 U. S. 
197 (1923); Louisville & N. R. R. v. Brown, 123 Fed. 946 (C. C. N. D. Fla. 1903) ; 
Southern Ry. v. Greensboro Ice & Coal Co., 134 Fed. 82 (C. C. D. N. C. 1904), 
modified in 202 U.S. 543 (1906) ; Chicago, B. & Q. R. R. v. Oglesby, 198 Fed. 153 
(W. D. Mo. 1912) ; Wilmington City Ry. v. Taylor, 198 Fed. 159 (D. Del. 1912). 

The same reasoning has recently been applied to appeals from the Board of Tax 
Appeals. Old Colony Trust Co. v. Commissioner, 279 U. S. 716 (1929). 
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Co.** It there appeared that the Virginia Corporation Commis- 
sion, after an investigation, had promulgated an order fixing rail- 
road passenger rates. Before such order became effective * the 
railroads affected filed bills in equity in the federal circuit court 
to enjoin the publication and enforcement of the rates so fixed. 
Under the statutes of Virginia, an appeal from the commission’s 
order was provided to the state supreme court of appeals. This 
court was authorized to review the record made before the com- 
mission, and if the commission’s order was found erroneous, to 
substitute for it such order as, in the opinion of the court, the 
commission should have made. The Supreme Court,*° although 
reviewing the argument ** stressed by counsel that the federal 
court’s injunction violated section 265 of the Judicial Code,” 
ordered the decrees against the commission reversed for the rea- 
son that the bills were “ brought too soon.” 

The Court was at considerable pains to make clear the limits of 
the conclusion it reached. That there was no lack of jurisdiction 
in the federal court to entertain the bills at the time they were 
filed, was emphasized. Nor would the Court relegate the railroads 


to the presentation of their defense of unconstitutionality in a 
criminal proceeding brought by the state to punish refusal to 
comply with the order.** The unfairness of such procedure was 





28 211 U.S. 210 (1908). It seems to have been suggested in McChord v. Louis- 
ville & N. R. R., 183 U. S. 483, 495 (1902). 

29 Tt was not effective, under the statute, until published. 

80 Mr. Justice Brewer dissented. Mr. Chief Justice Fuller and Mr. Justice 
Harlan filed concurring opinions. 

31 See pp. 384-85, supra. 

82 Sec. 265, 38 STAT. 1162 (1911), 28 U. S. C. $379 (1926). 

33 The penalties provided for violation of state statutes or commission orders 
are often so severe that they prevent a test of the statute being made except at a 
great risk. Under such circumstances the federal courts are open, and the consti- 
tutionality of the statutes may there be tested. Pending such trial of the issue of 
constitutionality, danger of the infliction of the penalties is averted. 

Unless other means of testing the validity of the statutes are available in the 
state courts, statutes imposing excessive penalties violate the Fourteenth Amend- 
ment, since they prevent a judicial determination of their constitutionality. Ex 
parte Young, 209 U. S. 123 (1908) ; Oklahoma Operating Co. v. Love, 252 U. S. 
331, 337 (1920); Missouri Pac. Ry. v. Tucker, 230 U. S. 340 (1913). But if the 
penalties do not act as a bar to review because not excessive or arbitrary, as in St. 
Louis, I. M. & S. Ry. v. Williams, 251 U. S. 63, 66, 67 (1919); Southern Ry. v. 
Clift, 260 U. S. 316 (1922); Minneapolis & St. L. Ry. v. Emmons, 149 U. S. 364, 
367 (1893); Wadley Southern Ry. v. Georgia, 235 U. S. 651, 660 (1915), because 
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pointed out by Mr. Justice Holmes, who confirmed the right of 
the carriers to choose a federal rather than a state court as their 
forum, saying: ‘“‘ They are not to be forbidden to try those facts 
[upon which the constitutionality of the statute turns] before a 
court of their own choosing if otherwise competent.” * 

To conform to the demands of “ equitable fitness or propriety,” 
public utilities who feel that their property is being taken, or 
about to be taken by an order of the state commission “ should 
make sure that the State in its final legislative action would not 
respect what they think their rights to be, before resorting to the 
courts of the United States ”: *° this is the holding of this much- 
discussed and often misread decision.*® And here the state had 
not taken “ its final legislative action.” ** The powers vested by 
the constitution of Virginia in the supreme court of appeals are 
legislative, even though exercised by a tribunal designated a 
court; and until this court had acted it was not “ absolutely cer- 
tain that the officials of the State would try to establish and en- 
force an unconstitutional rule.” * 

That this decision did not lay down a rule of thumb that public 
utilities must first exhaust their state remedies before appealing to 
the federal courts *° was made clear in the next decision upon the 





separable, as in Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 395, 396 
(1894) ; Western Union Tel. Co. v. Richmond, 224 U. S. 160, 172 (1912), Louisville 
& N. R. R. v. Garrett, 231 U.S. 298, 311 (1913), or because the penalties are not 
being enforced, as in Phoenix Ry. v. Geary, 239 U. S. 277, 283 (1915); Rail Coal 
Co. v. Ohio Industrial Comm., 236 U. S. 338 (1915) ; Grand Trunk Ry. v. Michigan 
R. R. Comm., 231 U. S. 457, 473 (1913); Chesapeake & Ohio Ry. v. Conley, 230 
U.S. 513 (1913), they are valid. 34 211 U.S. at 228. 85 Ibid. at 230. 

36 In spite of the lucidity of the opinion of the Court, the federal judges in 
the lower courts have frequently missed the point of the case. See, for example, 
Boston & Me. R. R. v. Niles, 218 Fed. 944 (D. N. H. 1914); Delaware & L. R. R. 
v. Stevens, 172 Fed. 595, 609 (N. D. N. Y. 1909); Jn re Arkansas Rate Cases, 187 
Fed. 290 (E. D. Ark. 1911). Similar inaccuracy appears in the digests. See 
28 U.S.C. A. § 225 (1927). 

37 Not, however, because the commission’s order had not been published and 
therefore was not effective at the time of the filing of the bills, a fact not com- 
mented upon in the decision, but which would seem to be relevant. 

38 211 U.S. at 229. 

39 But cf. Vandalia R. R. v. Public Serv. Comm., 242 U. S. 255, 261 (1916), 
where a carrier, complaining that a commission order was too vague to be enforced, 
had failed to secure a clarifying construction of the order from the commission. 
See also Boston & Me. R. R. v. Niles, 218 Fed. 944 (D. N. H. 1914). 

The doctrine of exhaustion of administrative remedies as a condition precedent 
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point. In Bacon v. Rutland R. R.,*° a railroad, without taking an 
appeal to the state supreme court, brought its bill in a federal 
court to enjoin a service order of the Vermont Public Service Com- 
mission. The Court, Mr. Justice Holmes once more delivering 
the opinion, held that the statutory appeal to the Vermont su- 
preme court invoked the exercise by that court of judicial powers. 
It could only determine whether the commission’s order was un- 
lawful, and if so, reverse such order and perhaps remand the case 
to the commission with directions. It had no power to remake 
the order to conform to its own ideas of reasonableness. When 
the Vermont commission’s order was issued, the wheels of the 
state’s legislative machinery stopped turning, and therefore the 
“ judicial stage,” where a choice of forums is guaranteed, had been 
reached. 

The Prentis case, then, lends practical importance to the dis- 
tinction between the functions of commissions and courts in the 
regulatory process, especially in the fixing of rates.** The usual 
situation is for the commission to exercise legislative, the review- 
ing courts judicial, power. And when this is true the issuance by 
the commission of its order terminates the legislative phase of 
regulation. But just as there is nothing in the Federal Constitu- 
tion to prevent a commission exercising not only legislative but 
also judicial powers,** so there is nothing in that document to 
forbid vesting a court with legislative power.** Whether a review- 
ing court has legislative or judicial powers conferred upon it de- 
pends in large measure upon the form of relief which it is 





to court action is a familiar one. See Texas & Pac. Ry. v. Abilene Cotton Oil 
Co., 204 U. S. 426 (1907); White v. Federal Radio Comm., 29 F.(2d) 113, 115 
(N. D. Ill. 1928). 

40 232 U.S. 134 (1914). 

41 The function of prescribing rates for the future is a legislative one whether 
exercised by the legislature or a commission. See Minnesota Rate Cases, 230 U. S. 
352, 433 (1913); Knoxville v. Knoxville Water Co., 212 U. S. 1, 8 (1909) ; Okla- 
homa Operating Co. v. Love, 252 U. S. 331, 334 (1920); Interstate Commerce 
Comm. v. Cincinnati, N. O. & T. P. Ry., 167 U. S. 479, 499 (1897); Louisville & 
N. R. R. v. Garrett, 231 U.S. 298, 305 (1913) ; Prendergast v. New York Tel. Co., 
262 U. S. 43, 48 (1923); Pacific Gas Co. v. San Francisco, 265 U.S. 403, 415 
(1924). 

42 Dreyer v. Illinois, 187 U. S. 71, 83 (1902); Louisville & N. R. R. v. Garrett, 
231 U. S. 298, 314 (1913). 

438 But not a federal constitutional court. Keller v. Potomac Elec. Co., 261 
U.S. 428 (1923). 
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authorized to give when it has concluded that the order of the 
commission appealed from is erroneous.** 

One may be permitted some misgivings as to the form given 
this doctrine of timeliness. For one with more than an academic 
contact with public utility regulation, it is difficult to understand 
why it is a “ proper and orderly course ” to grant a public utility 
immediate access to a federal court when the state courts act judi- 
cially, and to require it to spend months and years in appealing 
to one or perhaps two state courts before finally coming into the 
federal court, simply because those state courts are empowered 
to act legislatively. The chief reason why the exhaustion of state 
remedies can be said to promote an. “ orderly ” procedure is be- 
cause of a salutary policy, to which the Court subscribes, against 
avoidable interference with local affairs by the courts of the 
national government.** But if this is the policy behind the doc- 





44 The court may be empowered to enter judgment that the order is unlawful 
and therefore should be set aside and the cause remanded to the commission with 
directions to proceed in conformity with the court’s opinion or to dismiss the pro- 
ceeding. This is a familiar exercise of the judicial power, whose function, to use 
the phrase of Mr. Justice Holmes, is to investigate, declare and enforce liabilities 
as they stand on present or past facts. Such a remedy is “ purely judicial: to 
exonerate . . . [the complainant] from an order that exceeds the laws.” Bacon v. 
Rutland R. R., 232 U. S. 134, 138 (1914). 

Suppose, however, that the reviewing court is authorized not only to reverse the 
order made by the commission, but to substitute therefor a different order of its 
own making, an order such as the commission, in the court’s opinion, should have 
entered in the first instance. If such is its power, it exercises not a judicial but 
a legislative function, since it is fixing a rule for the future. If the court’s de- 
cree may provide that the value of property for rate-making should be $500,000 
instead of $400,000 as found by the commission [Ohio Bell Tel. Co. v. Public Util. 
Comm., 3 F.(2d) 7or1, 704 (S. D. Ohio 1924)], that the schedule of rates should 
be $1.10 a ton instead of $.90 as determined by the commission [Reagan v. 
Farmers’ Loan & Trust Co., 154 U.S. 367, 397 (1894) ; Newton v. Consolidated Gas 
Co., 258 U. S. 165 (1922); Peoples Gas Light & Coke Co. v. Chicago, 309 Ill. 40, 
139 N. E. 867 (1923); Alton & Southern Ry. v. Commerce Comm., 316 IIl. 625, 
147 N. E. 417 (1925). But cf. Columbus Gas & Elec. Co. v. Columbus, 17 F.(2d) 
630 (S. D. Ohio 1927) ], or that 550 B. T. U. should constitute a reasonable stand- 
ard of gas heating service rather than 600 B. T. U. as ordered by the commission, 
then the court is acting legislatively, and until appeal has been taken to this super- 
commission the judicial stage has not been reached. 

The distinction between judicial and legislative functions, in the review of com- 
mission orders, is clearly made in Keller v. Potomac Elec. Co., 261 U. S. 428 
(1923). 

45 See note 5, supra. This is the “chief” reason. But there is another: until 
the state supreme court, vested with legislative powers, has acted, it is theoretically 
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trine, is the need for giving it vitality any less urgent where the 
supreme court of the state acts judicially than where it acts legis- 
latively? If there is such a policy of “ comity,” is it not, for all 
practical purposes (and questions of public policy are practical 
matters), violated as much in the one case as in the other? 

In the Prentis case the Supreme Court said, in effect: “If you 
wish to fight state regulation which you regard as confiscatory you 
have a right to choose a Federal court as the battle-ground. But, 
out of courtesy to the state, you must postpone such hostilities 
until the state has taken final legislative action in violation of your 
constitutional rights.” Assuming the functions of the reviewing 
courts to be judicial, just what constitutes this final legislative 
action, within the sense of the Prentis doctrine, has been the sub- 
ject of not a little litigation; the question remains a pressing one. 

It would seem obvious enough that the federal courts will not 
enjoin state regulation unless the regulating agency has acted, or 
at least until the public utility which is threatened with confisca- 
tion has appealed to the commission for relief in the first instance. 


It was so held in an early case ** antedating the Prentis case, even 
though a multiplicity of suits would or might result unless the 
court interposed. It cannot be said that the state has spoken the 
final legislative word until the legislative tribunal authorized to 
utter that word has taken action.*’ Just such a situation was pre- 
sented in the last term of the United States Supreme Court; 
it was held ** that a railroad, before seeking to enjoin a state com- 





uncertain whether the commission’s order will be enforced. See p. 387, supra. 
Apparently this is not a weighty consideration, for even where state review is 
legislative, it is not a condition precedent to federal review, where there is daily 
confiscation. Oklahoma Natural Gas Co. v. Russell, 261 U. S. 290, 293 (1923); 
Pacific Tel. & Tel. Co. v. Kuykendall, 265 U. S. 196, 204, 205 (1924). The force of 
this consideration is further weakened by the result the Court has reached where a 
utility has not sought a rehearing before the commission (see infra p. 396), so that 
it is not certain that the commission will adhere to the order it has made. 

46 McChord v. Louisville & N. R. R., 183 U. S. 483, 495 (1902). 

47 Accord: Chicago, B. & Q. R. R. v. Winnett, 162 Fed. 242 (C. C. A. 8th, 
1908); Gas & Elec. Securities Co. v. Manhattan & Q. T. Corp., 266 Fed. 625 
(C. C. A. 2d, 1920); Westinghouse Elec. & M. Co. v. Richmond Light & R. R., 
267 Fed. 490 (E. D. N. Y. 1920) ; Southern Pac. Co. v. Bartine, 170 Fed. 725, 775 
(C. C. D. Nev. 1909). Contra: In re Arkansas Rate Cases, 187 Fed. 290, 306 
(E. D. Ark. 1911). 

48 St. Louis-San Francisco Ry. v. Alabama Pub. Serv. Comm., 279 U. S. 560 


(1929). 
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mission from requiring it to restore trains abandoned without the 
commission’s consent, should first secure the commission’s ad- 
judication of its right to abandon.” 

Must the public utility, having submitted its case for relief to 
the commission, await its decision before it may ask for federal 
relief? If the Prentis doctrine were strictly followed, the answer 
would be, of course, that final legislative action has not been 
taken at least until the commission has issued its order. The 
Court has properly refused to adopt such an inflexible view, which 
might be an effectual cover for arbitrary conduct, since by delay- 
ing its decision a commission could indefinitely postpone judicial 
review of its orders in any court, state or federal. It was accord- 
ingly held in Smith v. Illinois Bell Tel. Co. that even though the 
Illinois Commerce Commission as then constituted, with inexcus- 
able delay suggestive of gross inefficiency, or worse, had never 
passed upon the company’s long pending application for increased 
rates, the company was not thereby debarred from securing an 
injunction against the commission to prevent it from enforcing 
the existing confiscatory rates.” 

The requirement that federal relief must wait upon the issuance 
of a commission order (except in the rare case of an unreasonable 
delay) has been adhered to even though the final result of the 
commission’s continuing deliberations will certainly fail to give 





49 See also Western & Atl. R. R. v. Georgia Pub. Serv. Comm., 267 U. S. 493, 
496 (1925) ; Lawrence v. St. Louis-San Francisco Ry., 274 U.S. 588, 595 (1927). 

50 270 U. S. 587 (1926). The same result has been reached by a state court. 
McAlester Gas & Coke Co. v. Corporation Comm., 101 Okla. 268, 224 Pac. 698 
(1924). 

51 270 U. S. at 591-92. What is a reasonable time for the consideration of a 
case and what is unreasonable delay cannot, of course, be stated categorically. In 
the Smith case, the company’s application for increased rates was filed to be effec- 
tive May 1, 1920. After intermediate steps, including an appeal, hearings were 
resumed and concluded in the summer of 1922. Two years later, the commission 
having taken no further steps, the company applied for an injunction in the federal 
court. 

Delay in reaching conclusions upon issues of public utility regulation seems to 
us a defect in the regulatory machinery of greater importance than others more 
frequently stressed. The slowness of the process works injury not only, as in the 
Smith case, to the utilities, but quite as often to the consumers. See Editorial, The 
Breakdown of the Public Service Commission, N. Y. World, Jan. 21, 1929, at 12. 

It should not be supposed that the delays of regulation are of the commissions’ 
making alone. The fact is that courts contribute more than their share to the 
slowness of the process. See note 176, infra. 
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the utility the relief to which it claims it is entitled as a matter of 
constitutional right. The widely discussed subway fare case, Gil- 
christ v. Interborough Rapid Transit Co.,”* decided in the last 
term, is an illustration. The Transit Commission had twice held 
that it had no jurisdiction to grant the relief which the utility 
demanded. In informal utterances, newspaper interviews, and the 
like, the commissioners and their counsel indicated that their con- 
clusion on this score had not changed at the time of the company’s 
third and latest application for relief from confiscation of its prop- 
erty. Two weeks after these proposed increased schedules were 
filed but before the commission had formally refused to approve 
them, the company began its suit in the federal court. Reversing 
the lower court, the United States Supreme Court criticized the 
injunction granted below as premature and improvident. There 
being no reason to anticipate unreasonable delay or hardship, it 
was clear to the Court that the company was bound to wait at 
least until the commission had acted, even though “ everyone ” 
knew on the day the bill was filed that the action would be adverse 
to the company’s position, a prophecy which was in fact fulfilled 
a few hours after the federal suit was instituted. 

An interesting variation upon this problem was presented in 
Wisconsin-Minnesota Light & Power Co. v. Wisconsin R. R. 
Comm.,”* where a utility rendering service in thirty-two Wisconsin 
towns applied to the commission for an increase applicable to this 
entire territory. The commission, pushing the investigation for- 
ward without delay, issued an order applicable to but three of the 
towns. In the company’s view, these orders offered wholly in- 
adequate relief, and they demonstrated that the principles of rate- 
making employed by the commission would result in continued 
confiscation in the towns whose rates had not yet been passed 
upon. Accordingly, the federal court was asked to enjoin the 
commission from interfering with increased schedules throughout 
the territory. But such relief the court quite properly denied. 

Still another aspect is presented when the commission, conduct- 
ing an investigation as to the reasonableness of rates, is not ready 
to issue an order determining the main issue but does authorize 
certain temporary rates, to be charged only for a limited time, or 





52 279 U. S. 159 (1929). 53 267 Fed. 711 (W. D. Wis. 1920). 
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until the completion of the main investigation. The situation re- 
sembles that presented in the Wisconsin-Minnesota decision, for 
in both cases the commission had not definitely completed its task. 
In Prendergast v. New York Tel. Co.,** the Supreme Court upheld 
a decree enjoining the enforcement of a schedule of reduced tele- 
phone rates, effective by the terms of the order only until the 
commission had completed an extensive investigation of telephone 
rates, upon which it planned to base an order fixing “‘ permanent ” 
rates. The fact that “the orders of the Commission merely pre- 
scribed temporary rates to be effective until its final determina- 
tion, [did not] deprive the Company of its right to relief at the 
hands of the court. The orders . . . were final legislative acts 
as to the period during which they should remain in effect . . . ,” 
and being confiscatory their enforcement was enjoined.” 

In general, then, it is true that temporary or tentative rates fixed 
by a commission are as much the final legislative act of a state 
(assuming the courts act judicially) as are rates purporting to be 
permanent and subject to revision only by the usual methods of 
securing amendment of orders.°° But there is one important ex- 
ception, namely, where the utility’s rates are fixed by a franchise- 
contract and such rates are tentatively changed by commission 
order. Such a case was Henderson Water Co. v. Corporation 
Comm.*" The company had asked a ten per cent increase above 
the franchise rates; the North Carolina commission granted a five 
per cent increase, but its order expressly provided that if in six 
months an actual test demonstrated that a further increase was 
needed the company might apply for such a revision. The test 
period passed without an application being made; the company 
thereafter filed its bill in the federal court instead, setting up the 
confiscatory character of the commission order. The lower court 





54 262 U.S. 43 (1923). 

55 Ibid. at 49. If the main investigation had not given promise of establishing 
an endurance record, the Court indicated that its conclusion might have been differ- 
ent; if the commission, the Court said, had fixed an early date for the final hearing, 
this might have been taken into consideration as an element affecting the exercise of 
its discretion in the matter of granting an interlocutory injunction. 

A similar result was reached in Northwestern Bell Tel. Co. v. Hilton, 274 Fed. 
384 (D. Minn. 1921). 

56 For typical statutes, see Int. Rev. Stat. (Cahill, 1929) § 67; Wis. Stat. (1929) 
§ 196.39; Micn. Comp. Laws (1915) c. 155, § 24; Cal. Laws 1915, c. 91, § 64. 

57 269 U.S. 278 (1925). 
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denied an injunction, asserting that the company had failed to 
exhaust its remedies before the commission; this reasoning the 
Supreme Court said was “ entirely right.” This conclusion, being 
subsequent to that in the Prendergast case, might be thought to 
indicate a change of position as to tentative rates. But such is 
not the holding, the Court placing its decision upon another 
ground, expressed in the following words of Mr. Chief Justice 
Taft: 


“, . when the Water Company applied to the Corporation Com- 
mission for an order increasing rates, it was bound by the terms of a 
contract with the city contained in its franchise, to furnish water at a 
low schedule of rates fixed therein. It was not entitled to any judicial 
relief from this situation, however inadequate the rates. .. . Only by 
securing the waiver of the franchise rates by order of the Corporation 
Commission speaking for the State, did the Water Company have any 
standing to ask for a fixing of rates in excess of the franchise rates. . . . 
It was, therefore, plainly within the power and discretion of the Com- 
mission after granting partial relief to delay further action in the same 
proceeding until it could satisfy itself by actual trial to what extent its 
waiver should go. No constitutional rights of the Water Company to 
be protected against confiscation would be infringed by such reasonable 
delay.” ** 


Now it is familiar law that a utility whose rates are fixed by a 
franchise has no standing in equity to prevent their enforcement 
in reliance upon the Federal Constitution, no matter how absurdly 
low and plainly confiscatory the rates may now be. The company 
has made its bargain and the courts are powerless to protect it if it 
turns out to have been a bad one.*® But the state or its agency, 
the commission, may usually increase the rate, notwithstanding the 
protests of the city, the other party to the contract.” When 





58 Ibid. at 281-82. 

59 See Paducah v. Paducah Ry., 261 U. S. 267, 272 (1923); Georgia Ry. v. 
Decatur, 262 U. S. 432 (1923); St. Cloud Pub. Serv. Co. v. St. Cloud, 265 U. S. 
352, 355 (1924); Columbus Ry., Power & Light Co. v. Columbus, 249 U. S. 399 
(1919) ; Railroad Comm. v. Los Angeles Ry., 50 Sup. Ct. 71 (U. S. 1929). 

60 The state may authorize a municipality to establish, by “inviolable con- 
tract,” the rates to be charged by a public utility for a definite and not unreason- 
able term, and the effect of such a contract is to suspend the power of the state 
(acting either directly or through a commission) to change such rates. Home Tel. 
& Tel. Co. v. Los Angeles, 211 U. S. 265, 273 (1908) ; St. Cloud Pub. Serv. Co. v. 
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the commission thus changes franchise rates, it is said that the 
state has “ waived” its rights as the principal of one of the con- 
tracting parties. Rates so fixed, unlike the contract rates, must 
stand up under the test of confiscation as if no franchise were 
involved,” and if they are confiscatory the utility is entitled to 
immediate relief. The Court had already held in the Prendergast 
case that even though the offending rates were tentative or tem- 
porary, since they constituted a present invasion of constitutional 
rights the doors of the federal court could be entered at once. 
This result the Court in the Henderson case expressed no inten- 
tion to overrule or qualify. The only ground, then, upon which 
the two decisions can be reconciled is that in the one the rates 
changed by the commission were franchise rates and in the other 
they were not. 

If this analysis is sound, the Henderson case holds that when a 
commission having the power fixes rates which conflict with those 
fixed by franchise “ no constitutional rights . . . to be protected 
against confiscation’ are infringed even though confiscation in 
fact results, so long as that confiscation is a necessary part of 
reasonable experimentation by the commission. 

Many of the state statutes provide that following the entry of a 
commission order the parties, within a certain period, may file 
application for a rehearing before the commission,®** and in some 





St. Cloud, 265 U.S. 352, 355 (1924). But unless there has been express state con- 
sent to such suspension of the state’s power to regulate rates, the legislature may 
at any time, either directly or through a commission, change the rates so fixed. 
Milwaukee Elec. Ry. & Light Co. v. Railroad Comm., 238 U. S. 174 (1915); 
Pawhuska v. Pawhuska Oil Co., 250 U. S. 394, 397 (1919) ; Murray v. Pocatello, 
226 U.S. 318 (1912). The same principle governs contracts affecting matters other 
than rates. Puget Sound Traction Co. v. Reynolds, 244 U. S. 574 (1917); cf. 
Louisiana Pub. Serv. Comm. v. Morgan’s La. & Tex. R. R. & S. S. Co., 264 U. S. 
393, 399 (1924). 61 Denney v. Pacific Tel. & Tel. Co., 276 U. S. 97 (1928). 

62 Some support for this conclusion may be drawn from the Court’s most 
recent expression upon this subject of prematurity, in the Interborough case. There 
subway fares were fixed by contract between the company and the city. The 
Henderson case was cited (with the Prentis case) to support the conclusion that the 
suit in the federal court, brought before the commission had granted or denied an 
increase above the contract rates, was premature. The only similarity between the 
two cases is that in both contractual rates were involved. The fact that the rates 
challenged as confiscatory were contract rates was, however, not expressly made 
the basis for the Court’s conclusion as to prematurity of the suit. 

68 See, e.g., Pa. Stat. (West, 1920) § 18175; N. Y. Pus. Serv. Comm. Law § 22; 
Mich. Pub. Acts 1923, No. 94, $1. 
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statutes such an application for a rehearing is expressly made a 
condition precedent to the right to secure review of a commission 
order in the state courts. It is only after such an application has 
been made and acted upon that, in the words of Mr. Justice 
Holmes, it is “absolutely certain that the officials of the state 
would try to establish and enforce an unconstitutional rule,” since 
the commission may, upon rehearing, change its mind and its 
order, as commissions and even courts frequently do. 

Under a statute permitting the filing of such an application, but 
not making it a condition precedent to state review, the Supreme 
Court of the United States has held, in Prendergast v. New York 
Tel. Co.*° and Banton v. Belt Line Corp.,® that a suit in the federal 
court is not brought too soon even if no rehearing has been re- 
quested, or if requested, has not been acted upon at the time of 
bringing suit. Since a rehearing may not be demanded as a mat- 
ter of right and an application for the rehearing does not excuse a 
violation of the order, the Court saw “no reason for requiring it 
to be made as a condition precedent to the bringing of a suit to 
enjoin the enforcement of the order.” ** 


Suppose that the state statute not only permits the application 
for a rehearing, but requires it to be made before any action is 
taken “in any court” to review the order. In Palermo v. Rail- 
road Comm.,® under a California statute so providing, the dis- 
trict court dismissed the bill as premature, the utility not having 


70 


applied for a rehearing.”° A contrary view was taken by a three- 





64 See, e.g., Int. Rev. Stat. (Cahill, 1927) c. r11a, § 67; Cal. Stat. 1915, c. 91, 
§ 66; Onto Gen. CopE (Page, 1926) § 543; Mo. Rev. Stat. (1919) § 10521. Such 
a provision is valid. See Marin Municipal Water Dist. v. North Coast Water Co., 
178 Cal. 324, 439, 173 Pac. 473, 480 (1918). 

65 Two years after Chicago Motor Coach Co. v. Chicago had been submitted 
to it, the Supreme Court of Illinois held (Docket No. 17454) that the city of 
Chicago had no power to regulate the use of its streets by motor coaches. This 
opinion, on rehearing, was withdrawn, and the court held, without dissent, that 
the city had full power so to regulate. A further rehearing was then granted, and 
a third opinion handed down taking the position that the city lacked regulatory 
power over motor carriers. A third motion for rehearing is now pending. 

66 262 U.S. 43 (1923). Accord: Baltimore & Ohio R. R. v. Railroad Comm., 
196 Fed. 690 (D. Ind. 1912). 

67 Banton v. Belt Line Corp., 268 U.S. 413, 417 (1925). 

68 262 U. S. at 48. 

69 227 Fed. 708 (N. D. Cal. 1915), appeal dismissed, 225 Fed. 1022 (C. C. A. 
oth, 1915). 70 227 Fed. at 710. 
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judge court in Illinois under a statute with corresponding pro- 
visions for rehearing.” 

In the light of the Prendergast and Banton cases, one might feel 
safe in prophecying that the view of the Illinois rather than the 
California court will be approved by the Federal Supreme Court 
when a case involving this type of rehearing provision “ is brought 
before it, were it not for the fact that in the Prendergast case the 
Court distinguished and perhaps inferentially approved the Pa- 
lermo case upon the remarkable ground that there “ the statute 
specifically provided that no cause of action should accrue in any 
court out of any order of the Commission unless an application 
for a rehearing had been made.” “* This comment points out a 
difference between the statutes involved in the Prendergast and 
Palermo cases, but what legal significance follows from this differ- 
ence we confess difficulty in perceiving. The Court did not, of 
course, mean to suggest that a state legislature may destroy or 
limit a cause of action based upon federal constitutional grounds, 
or determine the extent of the original jurisdiction of the federal 
district courts. This problem recurs in another connection.”* 

The policy which originally prompted the fashioning of the 
Prentis doctrine is admittedly strongest where the rights of the 
utility under the Federal Constitution are primarily dependent 
upon the construction of state constitutional provisions or statutes, 
particularly where the state supreme court has not previously in- 
terpreted the crucial provisions.” A federal district court, even 
though made up of lawyers of the vicinage, is not as competent to 
pass upon matters of local law as would be the state supreme 
court,“° and obviously it is too much to expect the United States 





71 Chicago Rys. v. Illinois Commerce Comm., 277 Fed. 970, 975 (N. D. Il. 
1922). 

72 The statutes cited in note 64, supra, are of this type. 

73 263 U.S. at 40. 

74 Infra pp. 401-02. See, by analogy, Quarles v. Appleton, 299 Fed. 508 
(C. C. A. 7th, 1924). 

75 See Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1928) 13 Corn. L. Q. 499, 518, 519; Pogue, State Determination of 
State Law and the Judicial Code (1927) 41 Harv. L. Rev. 623, 630; Boston & 
Me. R. R. v. Niles, 218 Fed. 944 (D. N. H. 1914). 

76 But more competent than the Federal Supreme Court. See dissenting opin- 
ion of Mr. Justice Brandeis in Railroad Comm. v. Los Angeles Ry., 50 Sup. Ct. 71, 
76 (1929). 
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Supreme Court to be qualified to pass upon the local statutes and 
decisions of the forty-eight states. In the recent decision of. Gi- 
christ v. Interborough Rapid Transit Co.," the issue of confisca- 
tion —a federal constitutional problem— was subordinate to, 
and dependent upon, the question whether contracts between the 
company and the city bound the company to charge no more than 
the fare stipulated therein. The Court observed that 


“  .. the contracts between the parties are complex; the relevant 
statutes intricate. No decision of this Court or any court of New York 
authoritatively determines the questions at issue. The basic one calls 
for construction of complicated State legislation. ... The effect of 
the contracts, long the subject of serious disputation, depended upon the 
proper construction of State statutes—a matter primarily for deter- 
mination by the local courts. . . . The Transit Commission has long 
held the view that it lacks power to change the five-cent rate estab- 
lished by contract; and it intended to test this point of law by an im- 
mediate, orderly appeal to the courts of the State. This purpose should 
not be thwarted by an injunction.” *® 


At the time the Court delivered its opinion in Gilchrist v. Inter- 
borough Rapid Transit Co.,"° there was upon its docket a com- 
parable case brought on appeal from a California federal dis- 
trict court.*° In Railroad Comm. v. Los Angeles Ry.,* as in the 
Interborough case, the central question at issue was the effect 
of 102 franchise-contracts between the city and its street rail- 
way system; for if the five-cent fare limitation set out in these 
agreements was binding upon the company it was irrelevant that 





77 279 U.S. 159 (1929). 

78 Ibid. at 207, 208, 211. A similar result was reached in Colorado Power Co. 
v. Halderman, 295 Fed. 178, 184 (D. Colo. 1924). See also Garden City v. Garden 
City Tel. Light & Mfg. Co., 236 Fed. 693 (C. C. A. 8th, 1916). 

It may be argued that the Interborough case does not hold that the federal 
courts should desist from exercising their jurisdiction where the primary issue turns 
upon the construction of local law, since the company did not await the commis- 
sion’s decision upon its application, and for that reason its appeal to the federal 
court was clearly premature. 

For the first judicial construction of the Interborough opinion by a federal 
three-judge court, see Hill City Ry. v. Youngquist, 32 F.(2d) 819, 821 (D. Minn. 
1929). 

79 April 8, 1929. 

80 See Los Angeles Ry. v. Railroad Comm., 29 F.(2d) 140 (S. D. Cal. 1928). 

81 50 Sup. Ct. 71 (1929). 


‘ 
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five cents was a confiscatory rate.*’ As in the Jnterborough case, 
no decision of the state courts had determined whether the city 
had been granted power to enter into a binding rate contract; as 
in that case also, the “ effect of the contracts . . . depended upon 
the proper construction of State statutes” of great complexity: 
counsel pointed to fifteen statutes, three code provisions and 
seven provisions of the state constitution. 

But the case was decided as if the Interborough decision had 
never been written, for it was not even cited by the majority,** 
received only casual mention in one dissenting opinion, and was 
not relied upon by counsel. The majority of the Court had no 
hesitancy in passing upon the proper construction of these fifteen 
state statutes, a task which a few months earlier the Court had 
described as “a matter primarily for determination by the local 
[state] courts.” ** The dissenting Justices were of the opinion 
that the task of construing these local statutes was one which 
should properly be committed, not to the state courts but to the 
lower federal court, and recommended that the case be remanded 
for that purpose.*° 

Throughout the foregoing discussion, we have been consider- 
ing states in which the courts are not empowered to exercise legis- 
lative powers. Where such powers are vested in the state courts 
on appeal, resort to the federal courts is premature until the state 
appeal has been taken. But to this rule there is an important 
exception: where the rates fixed by the commission are not, or 
under the statutes of the state, may not be suspended pending 
resort to the courts of the state. “ Under such circumstances,” 
the Court said in Pacific Tel. & Tel. Co. v. Kuykendall, “ comity 
yields to constitutional right, and the fact that the procedure on 
appeal in the legislative fixing of rates has not been concluded will 





82 See p. 394, supra, and authorities cited in note 59, supra. 

83 The opinion was written by Mr. Justice Butler. A dissenting opinion was 
written by Mr. Justice Brandeis, concurred in by Mr. Justice Holmes and Mr. 
Justice Stone, who also wrote a separate dissenting opinion. 

84 See Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159, 208 (1929). 

85 The statutes of California [Car. Gen. Laws (Deering, 1923) $67, p. 2734] 
provide for “an immediate, orderly appeal to the courts of the state ” from a com- 
mission order denying an increase in rates, and in such state proceedings the effect 
of the state statutes and contracts would have been at issue. But cf. note 153, 
infra. 
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not prevent a federal court of equity from suspending the daily 
confiscation, if it finds the case to justify it.” °° 

If instead of asking for relief at the hands of the federal court 
a public utility appeals to the state courts, and the highest court 
of the state, acting in a legislative capacity, upholds the com- 
mission order, the company, we have seen, has the alternative of 
filing its bill in a federal district court, or taking an appeal to 
the United States Supreme Court, upon the federal question.* 
But if the state courts act judicially then the utility has had its 
day in court on the question of confiscation, and if the order is 
sustained, the issue is res judicata.** 

It is conceivable that two appeals from the same commission 
order will be prosecuted at the same time —one in the state 
courts, and one in the federal courts. These may be at the suit 
of the same party,*® or of different ones, as where an intervenor 
appeals to the state courts, and the public utility seeks to enjoin 
the same order in the federal court.*® If the state supreme court 





86 265 U.S. 196, 204 (1924). Accord: Oklahoma Natural Gas Co. v. Russell, 
261 U.S. 290 (1923) ; Love v. Atchison, T. & S. F. Ry., 185 Fed. 321 (C. C. A. 8th, 
Igtt). 

87 See Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 230 (1908); Pacific 
Tel. & Tel. Co. v. Kuykendall, 265 U.S. 196, 203 (1924). 

88 Detroit & Mackinac Ry. v. Michigan R. R. Comm., 235 U. S. 402 (1914); 
Railroad & Warehouse Comm. v. Duluth Street Ry., 273 U. S. 625 (1927); Grubb 
v. Public Util. Comm., 33 F.(2d) 323 (S. D. Ohio 1929), where the problem was 
treated as an original question and the controlling Supreme Court decisions not 
cited. Cf. Contra Costa Water Co. v. Oakland, 165 Fed. 518 (N. D. Cal. 1904). 

If the appeal to the state supreme court did not raise the issue of confiscation, 
the judgment of that court cannot make the issue res judicata in the federal courts. 
Van Wert Gaslight Co. v. Public Util. Comm., 299 Fed. 670, 675, 676 (S. D. Ohio 
1924). And see Brooklyn Heights R. R. v. Straus, 245 Fed. 132, 133 (E. D. N. Y. 
1917). 

A peculiar way of reaching the result of the Detroit & Mackinac case was em- 
ployed by District Judge Martin in.Central Vermont Ry. v. Redmond, 189 Fed. 
683 (D. Vt. 1911). The commission order had been thrice appealed to the state 
supreme court, which had sustained it in each instance, and had ordered the com- 
mission to have it put into effect. The federal court’s aid being then sought, 
Judge Martin dismissed the bill upon the ground that until the state court’s order 
had been put into effect the proceeding was still pending in the state court, and 
that therefore § 720 of the Jupiciat Copez, 28 U. S. C. § 379, prevented federal 
court interference with the state court proceeding. Why the simpler and sounder 
theory of declaring the issue res judicata was not resorted to is not apparent. 

89 As in Grubb v. Public Util. Comm., supra note 88. See also McNeill v. 
Southern Ry., 202 U.S. 543 (1906). 

90 So, in Illinois Bell Tel. Co. v. Moynihan, N. D. Ill., Eq. No. 3746, now 
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upholds the order before the federal court has held its final hear- 
ing, that judgment would conclude the federal court if the public 
utility had taken both appeals. Would the same result follow if 
the state appeal was at the instance of an intervenor? Upon this 
question there is no authority, and the question seems a close 
one. It is indisputable that the state court, having jurisdiction ~ 
and a complete record before it, has passed upon the issue, just 
as it had in Detroit & Mackinac Ry. v. Michigan Railroad 
Comm.” where it was held that the state judgment sustaining the 
order made the issue of its constitutionality res judicata. But 
if this view were adopted, the utility would be faced with the 
unjust alternatives of depending upon the intervenor to present 
its views in the state court, or of participating actively in both 
courts.*? 

It has been unsuccessfully urged that a public utility which 
appeals to the state courts from an order of the commission is 
estopped from also seeking an injunction against the order in the 
federal courts, irrespective of a decision upon the matter by the 
state courts.** : 

Under the state statutes providing for review, it is almost uni- 
formly set out that unless an order of the commission is appealed 
from within a certain time following its issuance, such order shall 
become final.°* These provisions are similar to those regularly 
found in the procedural statutes limiting the time for appeals from 





pending before that court upon final hearing, the commission order enjoined had 
been previously appealed to the state courts by the city of Chicago, an intervenor. 

91 235 U.S. 402 (1914). 

82 While the complaining utility has a choice of forums, the defendant has no 
constitutional ground for complaint because it has no similar choice. In Railroad 
& Warehouse Comm. v. Duluth St. Ry., 273 U.S. 625 (1927), the Court held that 
the cutting off of a state appeal by the utility’s choice of the federal court violated 
no constitutional rights of a city that would have preferred to carry its appeal to 
the state courts. 

93 Hill City Ry. v. Youngquist, 32 F.(2d) 819, 821 (D. Minn. 1929). The 
court did not meet the issue squarely, holding that since the commission had no 
jurisdiction to permit the abandonment of a street railway upon the ground that 
it was losing money, that issue was not before the state court upon the company’s 
appeal thereto, and no estoppel to litigate that issue in the federal court was raised. 
Of course the state supreme court had not decided the case at the time the federal 
bill was filed. 

94 E.g., Inv. Rev. Stat. (Cahill, 1927) c. 111a, §68; Onto Gen. Cope (Page, 
1926) § 547. 
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the judgments or decrees of lower courts. The validity of such 
statutes is unquestioned, if the period fixed is reasonable. 

It seems clear, however, that such a provision, valid as to the 
state courts, cannot affect the jurisdiction of the federal courts in 
an otherwise proper case. Since there is no federal statute or rule 
of court imposing a corresponding time limit, the result is that a 
commission order is never beyond review in the federal courts, if 
a constitutional question is involved. 


PRACTICE IN THE FEDERAL CouRTS 


The proceeding in the federal court * in the class of cases under 
consideration is initiated by the filing of a bill for an injunction. 
Such a bill does not raise a constitutional question merely by 
alleging “‘in general language that the findings, order, and re- 
duced rates [or other regulation] are confiscatory and repugnant 
to the Fourteenth Amendment. . . . In order to invoke the con- 
stitutional protection, the facts relied on to restrain the en- 
forcement . . . [of the regulation] must be specifically set 
forth. . . .”°* A bill which sets out, for example, the cost, cost of 
reproduction, and fair value of the properties of the complainant, 
and that the rates prescribed by the commission would prevent 
the company earning more than 2.56% upon the cost and 1.96% 
upon the fair value of such property, aptly states the ultimate 
facts upon which relief is asked. Such statements are not merely 
conclusions, nor is it necessary in the bill to go into the evidence.” 

The necessary parties defendant are the commission which is- 
sued the order and the officers of the state whose duty it is to en- 
force it.°* There is no merit in the suggestion that since the court’s 
decree protecting the company in charging increased rates may 
affect and bind thousands of consumers that such consumers 





95 Pacific Tel. & Tel. Co. v. Star Pub. Co., 2 F.(2d) 151 (W. D. Wash. 1924), 
describes the proceeding as “ in rem.” 

96 Aetna Ins. Co. v. Hyde, 275 U. S. 440 (1928) ; Siler v. Louisville & N. R. R., 
213 U.S. 175 (1909). 

97 Prendergast v. New York Tel. Co., 262 U. S. 43 (1923). See, similarly, 
Covington & Lexington Co. v. Sandford, 164 U. S. 578, 595 (1896), and Reagan v. 
Farmers’ Loan & Trust Co., 154 U. S. 362 (1894). 

98 New York v. New York Tel. Co., 261 U. S. 312 (1923); International Ry. 
v. Prendergast, 29 F.(2d) 296, 2909 (W. D. N. Y. 1928). 
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should also be made parties, since “‘ the commission represents 
the public,” and the consumers in particular.*° The city in which 
the utility operates is ordinarily not a necessary party in the 
federal court proceeding.*°? But where the statute makes the 
city an essential party before the commission, wherever rates af- 
fecting its citizens are questioned or regulated by it, it may well 
be that the city should be held a necessary party in the federal 
court.*** In any event, the court should, and usually does, grant 
the city’s petition to intervene; *°? where a rate order affects the 
consumers in a large city, the brunt of the task of defending the 
order is usually carried by the city’s counsel and experts. While 
the attorney general and perhaps other enforcement officers may 
or should be made parties defendant, the state is not a necessary 
party, and is not the real party in interest.*** 

If the complainant seeks a temporary injunction, it becomes the 
duty of the district judge to take no further steps until he has 
called to his assistance two other judges, of which at least one must 
be a justice of the Supreme Court or circuit judge,’ although 
prior to the convening of the court of three judges the district 
judge may grant a temporary restraining order, where he is con- 
vinced that the case calls for such drastic action.’ 





99 Smith v. Illinois Bell Tel. Co., 260 U. S. 587, 592 (1926) ; Arkadelphia Mill- 
ing Co. v. St. Louis S. W. Ry., 249 U. S. 134, 146 (1919) ; Pacific Tel. & Tel. Co. 
v. Star Pub. Co., 2 F.(2d) 151, 154 (W. D. Wash. 1924). 

100 New York v. New York Tel. Co., 261 U.S. 312, 315 (1923). But a city, 
representing the consumers, has been held the proper party plaintiff in actions to 
recover excess rates collected from the consumers. Jn re Engelhard & Sons Co., 
231 U. S. 646 (1913). Or to enforce a contract with the company to supply gas. 
Jamestown v. Pennsylvania Gas Co., 1 F.(2d) 871 (C. C. A. 2d, 1924). 

101 F.g., Int. Rev. Stat. (Cahill, 1927) c. 111a, § 83, as amended in 1921 fol 
lowing the decision in Chicago, B. & Q. R. R. v. Cavanaugh, 278 Ill. 609, 116 N. E. 
128 (1917). 

102 But an order denying a city’s application for leave to intervene, being ad- 
dressed to the lower court’s discretion, is not appealable. New York v. Consoli- 
dated Gas Co., 253 U.S. 219 (1920). 

103 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 390 (1894) ; Missouri, 
Kan. & Tex. Ry. v. Missouri R. R., 183 U.S. 53, 59, 60 (1901). 

104 Sec. 266 of the Jupiciat Cope, 28 U. S. C. § 380 (1926). The duty to con- 
vene a special court may be enforced by mandamus. Ex parte Williams, 277 U. S. 
267 (1928). 

105 Northwestern Bell Tel. Co. v. Hilton, 274 Fed. 384 (D. Minn. 1921), where 
the district judge stated that “ the proceeding is somewhat unusual.” See also Hill 
City Ry. v. Youngquist, 32 F.(2d) 819 (D. Minn. 1929). 










404 HARVARD LAW REVIEW 


Just what are the powers of a single judge is still uncertain upon 
the authorities. Where he has granted a temporary restraining 
order, prior to the sitting of the special court, it has been held that 
he is without power to set that order aside.*°® If the three-judge 
court denies the application for a temporary injunction, the dis- 
trict judge before whom the plaintiff first appeared cannot con- 
tinue in effect the temporary restraining order.**’ 

A formal motion to dissolve the temporary restraining order 
should be heard by the three judges and not by the single judge 
who issued it; *°* the same result has just been reached where a 
motion is made to dismiss the bill bécause it fails to state a cause 
of action **® or because the cause seems likely to become moot.*”® 
Undoubtedly the special court, after directing the issuance of an 
injunction, can then authorize a member of the tribunal to ap- 
prove the bond and sign the decree; this certainly is the practice.’" 

The convening of a three-judge court is required only where a 
statute of a state or the order of a state administrative tribunal is 
assailed as in violation of the Federal Constitution; *** if the 
center of the attack is the constitutionality of the statute or order 


under the state constitution, or if the regulation in question is im- 
posed by municipal ordinance, the district judge may proceed 
alone,”** as indeed he may where the enforcing officer, although 





106 Ex parte Metropolitan Water Co., 220 U.S. 539 (1911). 

107 Cumberland Tel. & Tel. Co. v. Public Serv. Comm., 260 U. S. 212 (1922). 

108 See Hill City Ry. v. Youngquist, 32 F.(2d) 819 (D. Minn. 1929). 

109 Ex parte Northern Pac. Ry., 50 Sup. Ct. 70 (1929) ; see (1929) 43 Harv. L. 
REv. 321. 

110 Ex parte Atlantic Coast Line R. R., 279 U.S. 822 (1929). 

111 See Monroe Gaslight Co. v. Michigan Pub. Util. Comm., 292 Fed. 139, 153 
(E. D. Mich. 1923); Illinois Cent. R. R. v. Railroad Comm., 1 F.(2d) 805, 806 
(E. D. Ky. 1924). 

112 In Ex parte Hobbs, U.S. Sup. Ct., decided Dec. 9, 1929, the bill alleged the 
unconstitutionality of a state statute under the Federal Constitution, but it was the 
opinion of the district judge that the only question before him was the construction 
of the statute and not its constitutionality. The plaintiffs did not choose to press 
the constitutional issue. An injunction against the state officers was granted by the 
district judge, sitting alone, and the Court held the procedure a proper one. 

113 Ex parte Williams, 277 U. S. 267, 269 (1928); Ex parte Collins, 277 U. S. 
565 (1928) ; Uihlein v. St. Paul, 32 F.(2d) 748, 749 (C. C. A. 8th, 1929); Dallas v. 
Dallas Tel. Co., 272 Fed. 410 (C. C. A. 5th, 1921), certiorari denied, 257 U. S. 638 
(1921) ; Des Moines v. Des Moines Gas Co., 264 Fed. 506 (C. C. A. 8th, 1920); 
Cumberland Tel. & Tel. Co. v. Memphis, 198 Fed. 955 (W. D. Tenn. 1912) ; Calhoun 
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acting under a state statute, is not a state official."* If the com- 
plainant does not pray temporary relief, and such relief is neither 
granted nor denied, a three-judge court may not be convened."*® 

The fact that the statute under which the state commission 
functions is admittedly constitutional does not do away with the 
necessity for convening a three-judge court, if the order of the 
commission is assailed as unconstitutional.**® 

The preliminary hearing will ordinarily be devoted to the intro- 
duction of affidavits *** or other evidence *** supporting the allega- 
tions of the bill; if rates are at issue the proof will be concerned 
with “the value of the property used, probable earnings, operat- 
ing expenses, and the amount required to constitute just com- 
pensation safeguarded by the Fourteenth Amendment.” **® Upon 
the basis of this showing, a preliminary injunction may be issued 
or denied. Such a decree is appealable directly to the United 
States Supreme Court,’*® and not to the circuit court of ap- 





v. Seattle, 215 Fed. 226 (W. D. Wash. 1914) ; Sperry & Hutchinson v. Tacoma, 190 
Fed. 682 (W. D. Wash. 1911). 

114 Fy parte Public Nat. Bank, 278 U.S. 101 (1928) ; Ex parte Collins, 277 U.S. 
565 (1928). 

115 Film Transport Co. v. Michigan Pub. Util. Comm., 17 F.(2d) 857 (E. D. 
Mich. 1927). A statute fixing rates but not carrying enforcement provisions may 
be passed upon by a single judge. Southern Bell Tel. & Tel. Co. v. Railroad Comm., 
280 Fed. go1 (D.S. C. 1922). 

116 Oklahoma Natural Gas Co. v. Russell, 261 U.S. 290 (1923); Prendergast 
v. New York Tel. Co., 262 U.S. 43, 47 (1923) ; Banton v. Belt Line Ry., 268 U. S. 
413 (1925). 

117 The courts frown on the use of affidavits as a basis for the granting of an 
injunction against state action. See Grand Trunk Ry. v. Michigan R. R. Comm., 
231 U.S. 457, 465 (1913); Chesapeake & Potomac Tel. Co. v. Whitman, 3 F.(2d) 
938 (D. Md. 1925); Ohio Bell Tel. Co. v. Ohio Pub. Util. Comm., 3 F.(2d) 7o1, 
704 (S. D. Ohio 1924); New York Tel. Co. v. Prendergast, 11 F.(2d) 162 
(S. D. N. Y. 1926). 

118 The evidence ‘s, of course, usually the testimony of expert witnesses. See 
Chicago & G. T. Ry. v. Wellman, 143 U. S. 339 (1892) ; Westinghouse E. & M, Co. 
v. Denver Tramway Co., 3 F.(2d) 285 (D. Colo. 1924); Idaho Power Co. v. 
Thompson, 19 F.(2d) 547, 552 (D. Idaho 1927). 

119 McCardle v. Indianapolis Water Co., 272 U. S. 400, 403 (1926). 

120 JupiciaL Cope § 266, 28 U. S. C. § 380 (1926). The appeal must be taken 
within three months from the time of the entry of the decree below, the time limit 
being governed by 28 U. S. C. § 350, since § 266 is silent on the subject. 

The Supreme Court may stay or suspend an order of a three-judge court, pend- 
ing appeal, as soon as the appeal has been allowed, prior to the docketing of the 
cause with the Supreme Court. The allowance of the appeal vests such jurisdiction 
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peals,’** unless the court’s jurisdiction rests both on the con- 
stitutional question and diversity of citizenship.*** The Supreme 
Court has repeatedly held that such a decree entered by a special 
court will not be reversed “ unless plainly the result of an improv- 
ident exercise of judicial discretion.” *** If upon such appeal the 
court’s interlocutory injunction is set aside as improvident, such 
reversal does not involve the conclusion that the order was void; 
a party who has acted in reliance upon it is protected and can- 
not be visited with statutory penalties for his past conduct.** 

In spite of Equity Rule 59,’* the usual practice, following the 
issuance of a preliminary injunction, is for the court to refer the 
matter to a special master, who is directed to hear the evidence 
and report thereon.**® Such a master should be specially qualified 
to deal with the complexities of a rate case.**’ While it is within 
the power of the court to proceed to final hearing without refer- 
ence to a master, this is usually impractical *’* and since the 





in the Supreme Court. Draper v. Davis, 102 U. S. 370 (1880); Credit Co. v. 
Arkansas Cent. Ry., 128 U. S. 258, 261 (1888); Gilchrist v. Interborough Rapid 
Transit Co., 279 U.S. 159 (1929). Where such a stay is desired, it is the practice 
to file a motion with the Court, seeking the stay, and lodging with the Clerk of 
the Court certified copies of the decree, order of the lower court denying stay 
pending appeal, petition for appeal, assignment of errors, the order allowing the 
appeal, and the appeal bond. 

121 Jackson v. Cravens, 238 Fed. 117 (C. C. A. 5th, 1916). 

122 Crescent Mfg. Co. v. Wilson, 242 Fed. 462 (C. C. A. 2d, 1917). 

123 United Fuel Gas Co. v. Public Serv. Comm., 278 U. S. 322 (1929) ; Alabama 
Pub. Serv. Comm. v. United States, 279 U.S. 229 (1929). 

124 Lawrence v. St. Louis-San Francisco Ry., 278 U. S. 228 (1929). 

125 “Save in matters of account, a reference to a master shall be the exception, 
not the rule, and shall be made only upon a showing that some exceptional condi- 
tion requires it.” Federal Equity Rule 59, 226 U. S. 666 (1913). Rate cases un- 
doubtedly involve “ matters of. account ”; service cases rarely do. 

126 The scope of the reference is within the court’s discretion, and is determined 
by the order of reference, although such scope is limited by the issues presented 
upon the pleadings. See Rubber Co. v. Goodyear, 9 Wail. 788 (U. S. 1869). 

127 The choice of special masters has, on the whole, been satisfactory. The ap- 
pointment of men not expert in this special field, a not infrequent occurrence, 
doubles the burden upon counsel for the parties and upon the court. Because of 
the public nature of the issues upon which they pass, the conduct of special masters 
must be circumspect. Acceptance of a gratuity from one of the parties by Special 
Master Gilbert, sitting on the Consolidated Gas case, was roundly condemned by 
the Supreme Court in Jn re Gilbert, 276 U.S. 6, 294 (1928). 

128 See remarks of the court in New York Tel. Co. v. Prendergast, 11 F.(2d) 
162, 165 (S. D. N. Y. 1926). 
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Supreme Court remanded the Lincoln Gas case with peremptory 
directions to the district court to refer the case to a qualified 
special master,’*® few courts care to depart from the practice.*®° 
The commission’s findings of fact can have no binding effect 
upon the federal court in a confiscation proceeding; that court 
must exercise its own independent judgment.*** But from this it 
does not follow that the federal court need give the commission’s 
findings no weight; on the contrary the presumption is that the 
commission has acted fairly and the burden of establishing the 
contrary is always upon the complainant.’*® There would seem to 
be no valid objection to the introduction of the record made before 
the commission as evidence before the federal court, to be supple- 
mented or even departed from as the parties’ afterthought dic- 
tates.*** Such a procedure would conserve time and expense. 





129 See Lincoln Gas & Elec. Co. v. Lincoln, 223 U. S. 349 (1912) ; Chicago, M. 
& St. P. Ry. v. Tompkins, 176 U.S. 167 (1900). 

130 Where the courts have been willing to hear the evidence, without a refer- 
ence, there has been a considerable saving in time. In Chesapeake & Potomac Tel. 
Co. v. Whitman, 3 F.(2d) 938 (D. Md. 1925), the hearing in a rate case consumed 
only eight days. 

1381 Since the Supreme Court decided in Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U.S. 287 (1920), that in a confiscation case the state courts may not 
regard themselves as bound by the commission’s finding as to either law or facts, 
the same conclusion has been reached as to the federal courts. The authorities were 
summarized in Pacific Tel. & Tel. Co. v. Whitcomb, 12 F.(2d) 279, 285 (W. D. 
Wash. 1926), the court saying that where a public utility seeks relief from a rate 
granted to be confiscatory “it is clear that the federal tribunals are not bound by 
the action of the state department [of public utilities], but it is their imperative 
duty to exercise an independent judgment on both law and facts. It has been 
pointedly so held in a number of cases. Bluefield Co. v. Public Service Commission, 
262 U.S. 679; Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287; Monroe 
Gas Light & Fuel Co. v. Public Utilities Commission, 292 Fed. 139; Van Wert Gas- 
light Co. v. Public Utilities Commission, 299 Fed. 670.” See also Georgia Ry. v. 
Railroad Comm., 262 U. S. 625, 630 (1923); Keller v. Potomac Elec. Power Co., 
261 U.S. 428, 445 (1923) ; Market Street Ry. v. Pacific Gas & Elec. Co., 6 F.(2d) 
633 (N. D. Cal. 1925), concurring opinion of District Judge Bourquin, at 639; 
Duluth Street Ry. v. Railroad & Warehouse Comm., 4 F.(2d) 543, 546 (D. Minn. 
1924), aff'd, 273 U. S. 625 (1927). 

132 See, among other decisions to this same effect, Ex parte Young, 209 U. S. 
123 (1908); Banton v. Belt Line Ry., 268 U. S. 413, 442 (1925); Chesapeake & 
Potomac Tel. Co. v. Whitman, 3 F.(2d) 938, 959 (D. Md. 1925). 

188 The utility is under no compulsion to introduce the record made before the 
commission into the federal court hearings, but either party may introduce that 
record, or any relevant part thereof. See Prendergast v. New York Tel. Co., 262 
U. S. 43, 50 (1923); Brooklyn Heights R. R. v. Straus, 245 Fed. 132, 135 (E. D. 
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It is a noteworthy fact that in these cases the federal courts 
have been exceedingly liberal in relaxing the strict rules of evi- 
dence. Thus it was held not error for a master to admit the 
utility’s books of account into evidence, and to treat such accounts 
as prima facie true.'** And the rule against hearsay will not be in- 
sisted upon so as to prevent the presentation of a technical 
analysis of cost of operation and a traffic study.**° 

The Supreme Court has on more than one occasion criticized 
the district courts for failure to make careful and complete find- 
ings of fact,’** and to prepare opinions giving the reasons for their 
decrees.**" 





N. Y. 1917) ; Plainfield-Union Water Co. v. Board of Pub. Util. Comm’rs, 30 F.(2d) 
846, 858 (D. N. J. 1928). 

The record before the commission may, of course, always be introduced by 
stipulation of the parties. This was the procedure followed in Los Angeles Ry. v. 
Railroad Comm., 29 F.(2d) 140 (S. D. Cal. 1928), commented on in the Supreme 
Court decision, Railroad Comm. v. Los Angeles Ry., 50 Sup. Ct. 71, 72 (U.S. 
1929). 

134 Newton v. Consolidated Gas Co., 258 U. S. 165 (1922). The books had 
been kept under commission supervision, had been submitted to the defendants’ 
experts, and “ appeared free from suspicion of dishonesty.” The exclusion of ex- 
pert testimony which is merely corroborative is not ground for the rejection of the 
master’s report. Columbus Gas & Fuel Co. v. Columbus, 17 F.(2d) 630, 641 (S. D. 
Ohio 1927). The court, in passing upon the master’s report, need not pass specifi- 
cally upen each of his findings. It may confirm those findings which are approved, 
and declare all other parts of the report superseded by its opinion. Consolidated 
Gas Co. v. Newton, 267 Fed. 231, 270, 274 (S. D. N. Y. 1920). Unless exceptions 
are taken to that part of the master’s report which declares a rate confiscatory, the 
finding must be taken as admitted, and the issue cannot be raised upon appeal be- 
fore the United States Supreme Court. San Antonio v. San Antonio Pub. Serv. Co., 
255 U.S. 547 (1921). 

135 Rowland v. Boyle, 244 U. S. 106, 108 (1917). Even more liberal rules 
prevail in the presentation of evidence before the commissions. See DiICKINson, 
ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAW (1927) 35; Ross, The 
Applicability of Common Law Rules of Evidence in Proceedings Before Workmen’s 
Compensation Commissions (1923) 36 Harv. L. Rev. 263; Williamson v. Railroad 
Comm., 193 Cal. 22, 35, 222 Pac. 803 (1924); Chicago & N. W. Ry. v. Railroad 
Comm., 156 Wis. 47, 55, 56, 145 N. W. 216, 230 42924). But compare the language 
in Chicago & N. W. Ry. v. Illinois Commerce Comm., 326 Ill. 625, 630, 158 N. E. 
376, 379 (1927). 

136 Hammond v. Schappi Bus Line, 275 U. S. 164 (1927) ; Hammond v. Farina 
Bus Line & Trans. Co., 275 U. S. 173 (1927) ; McCardle v. Indianapolis Water Co., 
272 U. S. 400, 420 (1926). And see also Lincoln Gas & Elec. Co. v. Lincoln, 223 
U. S. 349, 365 (1912) ; Missouri Rate Cases, 230 U.S. 474 (1913). 

187 Arkansas R. R. Comm. v. Chicago, R. I. & P. R. R., 274 U. S. 507 
(1927); Virginia R. R. v. United States, 272 U. S. 658, 675 (1926); Hammond v. 
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The scope of the decree in this class of cases is a subject upon 
which the governing principles seem clearly established; but there 
is no end of misapprehension in their application. A federal court 
is, of course, endowed only with judicial powers. Accordingly, the 
function of its decree is simply to determine present rights be- 
tween the parties, and not to fix a rule for the future. A decree 
enjoining the enforcement of city-made rates as confiscatory, 
conditioned upon the distribution of all sums exacted in excess 
of whatever rate “ might be fixed thereafter by competent state 
authority ” is beyond the court’s powers, for “ rate-making is no 
function of the courts, and should not be attempted, either directly 
or indirectly.” *** For the same reason, the courts by their de- 
crees “are not authorized to revise or change the body of rates 
imposed by a legislature or a Commission; . .. [nor to] de- 
termine whether one rate is preferable to another . . . ; they do 
not engage in any mere administrative work,” **® such as the de- 
termination of what will constitute reasonable rates or reason- 
able service.**° 

But these limitations are frequently disregarded. The finding 
of a rate base to govern the commission in the future,*** and even 





Schappi Bus Line; Hammond v. Farina Bus Line & Trans. Co., both supra note 136; 
Cleveland, C. C. & St. L. Ry. v. United States, 275 U. S. 405 (1928) ; Baltimore & 
Ohio R. R. v. United States, 279 U. S. 781 (1929). 

138 Newton v. Consolidated Gas Co., 258 U.S. 165 (1922). 

139 Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 362, 397 (1894). 

140 See Honolulu Rapid Transit & Land Co. v. Hawaii, 211 U. S. 282, 292 
(1908), where the federal court determined, by the device of a conditional decree, 
what street railway headway met public convenience and necessity. The decree 
was reversed. 

141 In Vincennes Water Supply Co. v. Public Serv. Comm., 34 F.(2d) 5 (C. C. A. 
7th, 1929), the circuit court of appeals held that the Indiana commission’s finding 
of a rate base of $725,000 was erroneous and that the base should be $1,032,064. 
The court then directed the lower court to enter a decree under the following 
directions: “ The parties have stipulated as to a proper rate, and the stipulation 
is in accord with the decision of the Supreme Court as to what is a proper return 
upon public utility properties. In order to determine what rates will furnish this 
stipulated amount, it will be necessary for the [lower] court to consider the income 
from the property in the past and at the present and the probable income in the 
immediate future, whereupon it will be necessary to enjoin the Commission from 
entering any order as to rates and schedules that will furnish a return less than that 
stipulated by the parties upon the valuation found by this court.” Ibid. at 9. The 
significance of our criticism is not diminished by reason of the supplemental opinion 
filed Sept. 4, 1929, four months after the original opinion; see ibid. at 9. 








HARVARD LAW REVIEW 





410 








the fixing of rates **? and of differentials between rates *** are com- 
mon enough in the decrees of the district courts. While it is within 
the court’s power to grant an injunction upon terms,*** the court’s 
decree should do no more than determine existing rights and 
duties, leaving the authorization of future rates or service obliga- 
tions to a legislative tribunal.**° 

In its decree enjoining interference with the charging of in- 
creased rates, it is the invariable practice of the district courts to 
require the utility to file a bond obligating it to pay back to the 



















142 In Columbus Gas & Fuel Co. v. Columbus, 17 F.(2d) 630, 631 (S. D. Ohio 
1927), the court in granting a preliminary injunction against ordinance rates which 
had fixed a gas rate of forty cents enjoined “the city from making the forty-cent 
rate effective during the pendency of the case and until the further order of the 
court,” and proceeded to fix a specific temporary rate, and in the final decree fixed 
permanent rates. In Citizens Gas Co. v. Public Serv. Comm., 8 F.(2d) 632 
(W. D. Mo. 1925), the court laid down what it conceived to be a proper valuation, 
and then stated that “the injunction will stand until the Public Service Commis- 
sion has allowed and promulgated a schedule of rates responsive to this opinion.” 
Ibid. at 635. 

For other illustrations of what would seem to be unsound practice, see Morrell 
v. Brooklyn Borough Gas Co., 113 Misc. 65, 69, 184 N. Y. Supp. 651, 659 (1920) ; 
Fort Worth Gas Co. v. Fort Worth, N. D. Tex., Eq. No. 542, decided Nov. 5, 1929; 
Chesapeake & Potomac Tel. Co. v. Whitman, 3 F.(2d) 938, 959 (D. Md. 10925). 

143 In Los Angeles Ry. v. Railroad Comm., 29 F.(2d) 140 (S. D. Cal. 1928), 
the district court, in judging the confiscatory character of a commission order re- 
fusing to increase street railway fares, included in the rate base of the street rail- 
way the value of its motor carrier properties operated as an auxiliary service. It 
was the contention of the company and the finding of the court that both street 
railway and motor carrier operations were operated at a loss. The court’s decree 
enjoined the commission from interfering with the charging of an increased street 
railway fare, but did not purport to interfere with the motor carrier fares, in this 
way clearly regulating the differential between the two, and forcing the street 
railway riders to absorb motor carrier losses. 

144 Newton v. Consolidated Gas Co., 258 U. S. 165, 177 (1922). But cf. note 
140, supra. For an unusual condition, see Northwestern Bell Tel. Co. v. Hilton, 
274 Fed. 384, 305, 396 (D. Minn. 1921). 

145 Making the order as to rates or service which the commission should have 
made, fixing a rule for the future, see note 44, supra, is as much a legislative func- 
tion when done by the device of a conditional decree as when done directly. 
Honolulu Rapid Transit & Land Co. v. Hawaii, 211 U. S. 282 (1908). Accord: 
Bronx Gas & Elec. Co. v. Public Serv. Comm., 108 Misc. 204, 178 N. Y. Supp. 218 
(1919); cf. Public Serv. Ry. v. Board of Pub. Util. Comm’rs, 276 Fed. 979 
(D. N. J. 1921). 

In Kings County Lighting Co. v. Barrett, 276 Fed. 1006, 1008 (S. D. N. Y. 
1920), Judge Hough said: “ Regulatory chaos . . . is the necessary and inevitable 
result of any effort on the part of judicial bodies to fix rates. They may do no 
more than pronounce upon the results of an existing rate.” It seems to us that 
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rate-payers the difference between the rates enjoined and the rates 
charged under the injunction’s protection, if the injunction is 
later set aside.**® Such restitution cannot, however, be condi- 
tioned upon a rate which may be subsequently fixed by the com- 
mission.’*7 If the decree is reversed by the Supreme Court, the 
district court must retain jurisdiction to see that restitution is 
made.*** 

Changes in economic conditions subsequent to the entry of a 
decree either enjoining a commission order or dismissing an ap- 
plication for such an injunction must be provided for in the dis- 
trict court’s decree. Accordingly, it should be so drawn as to per- 
mit the commission to seek authority to enforce the enjoined rate 
because no longer confiscatory,’*® or to permit the company to 





this is a wise observation, amply confirmed by the experience of lawyers and public 
officials in these cases. The sound practice is that followed in Northwestern Bell 
Tel. Co. v. Spillman, 6 F.(2d) 663, 666 (D. Neb. 1925). There the court was 
asked to enjoin the commission from interfering with the charging of rates which 
would produce a return of 8% upon the valuation found. This the court refused 
to do, saying: “ A decree which should authorize the rates to be charged in the 
future would be clearly the exercise of legislative power and not a decision upon the 
validity of a rate which has been prescribed or adopted.” 

In Louisiana Water Co. v. Public Serv. Comm., 294 Fed. 954 (W. D. Mo. 1923), 
the court enjoined the commission from requiring obedience to an order found to 
be confiscatory. The effect, it was held, was not to permit the charging of what- 
ever rate the company felt it could exact, but simply to continue the preéxisting 
schedule until the commission fixed new and non-confiscatory rates. Similarly, see 
Pacific Tel. & Tel. Co. v. Agnew, 2 F.(2d) 155, 157 (W. D. Wash. 1924) ; Ohio Bell 
Tel. Co. v. Public Util. Comm., 3 F.(2d) 701, 704 (S. D. Ohio 1924); Brooklyn 
Union Gas Co. v. Nixon, 2 F.(2d) 118 (S. D. N. Y. 1921) ; St. Joseph Ry., Light, 
Heat & Power Co. v. Public Serv. Comm., 268 Fed. 267, 269 (W. D. Mo. 1920). 

146 See St. Louis I. Mt. & So. Ry. v. McKnight, 244 U. S. 368, 370 (1917); 
Lincoln Gas & Elec. Co. v. Lincoln, 223 U. S. 349 (1912) ; Ex parte Lincoln Gas & 
Elec. Co., 256 U.S. 512, 515 (1921). 

147 Newton v. Consolidated Gas Co., 258 U. S. 165 (1922). 

148 Ex parte Lincoln Gas & Elec. Co., 256 U. S. 512, 517 (1921); Baltimore & 
Ohio R. R. v. United States, 279 U.S. 781 (1929). 

Restitution is due not only to shippers or consumers who are parties to the 
original proceeding before the state commission in which the reasonableness of 
the challenged rates was passed upon, but also to those who intervened subsequently 
when these rates were under consideration by the lower federal court. See Arka- 
delphia Milling Co. v. St. Louis S. W. Ry., 249 U. S. 133, 145, 146 (1919). 
And the restitution due applies not only to rates charged after the decree but also 
to overcharges prior thereto. See Ex parte Lincoln Gas & Elec. Co., supra, at 518. 

149 Minnesota Rate Cases, 230 U. S. 352, 473 (1913); as to rate ordinances, see 
Paducah v. Paducah Ry., 261 U. S. 267, 275 (1923); as to statutory rates, see 
Smyth v. Ames, 169 U. S. 466, 550 (1898). 
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renew its application for relief, relying upon the change in condi- 
tions. A not unusual provision in decrees in which an injunc- 
tion is denied is that calling for a test period in which to determine 
by actual experience whether the rates are confiscatory. 


151 


PRACTICE IN THE STATE COURTS UPON REVIEW OF 
COMMISSION ORDERS 


With this federal procedure for securing relief from a confisca- 
tory commission order must be compared that afforded in the state 
courts. The typical statute provides for the bringing of an action 
against the commission in the circuit court of any county. Ina 
few states, the action may be brought only in a certain circuit 
court, and in some, including, however, only California, Massa- 
chusetts, and Ohio among the more important industrial states, the 
petition for review is directed immediately to the highest court 
of the state. Of course, an appeal lies without exception from the 
trial court to some appellate tribunal.**? 

It is a significant characteristic of the review afforded by the 
state courts that the procedure is a review not of the lawfulness of 
the commission’s order in general, but of its validity upon the 
particular record made before the commission. It is therefore a 
review closely analogous in several respects to that afforded upon 





150 Lincoln Gas & Elec. Co. v. Lincoln, 250 U. S. 256 (1919) ; Des Moines Gas 
Co. v. Des Moines, 238 U. S. 153, 173 (1915); Galveston Elec. Co. v. Galveston, 
258 U.S. 388 (1922). 

151 Darnell v. Edwards, 244 U.S. 564 (1917); see Willcox v. Consolidated Gas 
Co., 212 U.S. 19, 50 (1909) ; Cedar Rapids Gaslight Co. v. Cedar Rapids, 223 U.S. 
655, 669 (1912) ; Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 172 (1915); 
Lincoln Gas & Elec. Co. v. Lincoln, 250 U. S. 256 (1919); Brush Elec. Co. v. 
Galveston, 262 U, S. 443, 446 (1923). But such a test period is not a uniform re- 
quirement. See, e.g., Prendergast v. New York Tel. Co., 262 U. S. 43 (1923); 
Northern Pac. Ry. v. Department of Pub. Works, 268 U. S. 39, 45 (1925). 

Just how long such a test period should be cannot be stated dogmatically: a 
year and one-half was held sufficient in Galveston Elec. Co. v. Galveston, 258 U.S. 
388 (1922) ; somewhat more than a year, in Newton v. Consolidated Gas Co., 258 
U.S. 165 (1922) ; and a year, in Van Dyke v. Geary, 244 U.S. 39, 49 (1917). 

152 In some states, the usual suit in equity (sometimes limited or modified in 
some way) is made expressly available, either as an exclusive method, as in Massa- 
chusetts [Mass. Gen. Laws (1921) c. 25, §9], and Michigan [Micu. Comp. Laws 
(Cahill, 1915) c. 155, § 26], or as an alternative to the special statutory method, as 
in New Jersey. See Lehigh Valley R. R. v. Board of Public Util. Comm’rs, 278 
U.S. 24 (1928). 
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writ of error from the judgment of a trial court. Upon the filing 
of the petition for judicial review it becomes the duty of the com- 
mission to certify to the reviewing court the record of the proceed- 
ing had before it, upon which it based its order.’** It is upon the 
basis of the facts put into evidence before the commission, and the 
findings of the commission based upon these facts *** that the state 
courts must judge the validity of the commission order.’ Stat- 
utes forbidding the reviewing court from considering other and 
additional evidence are common,’ and their validity under the 
Federal Constitution has been upheld.**’ It is not unusual to 





153 This is the usual procedure. See, e.g., Inu. Rev. Stat. (Cahill, 1927) c. 1114, 
§ 68, construed in Kennedy v. Public Util. Comm., 286 IIl. 490, 122 N. E. 111 
(1919) ; On10 Gen. CovE (Page, 1926) § 546, construed in Columbus, D. & M. Elec. 
Co. v. Public Util. Comm., 116 Ohio St. 92, 159 N. E. 561 (1927). 

Where the review is by a discretionary writ, as in California [Cat. Gen. Laws 
(Deering, 1923) § 67, p. 2734], and in the states which have adopted the California 
provisions (e.g., Colorado, Idaho, etc.) the reviewing court may pass upon the ap- 
peal without having the commission’s record before it. In the great majority of 
cases in which the supreme court of California is petitioned to issue its writ of 
review to pass upon a commission order, the writ is denied by minute order, based 
solely upon the representations in the petition. It is only where the petition makes 
out a prima facie case that the court issues its writ and orders the record certified. 
It has been held that such denial of a writ of review constitutes the exercise of 
judicial power. Napa Valley Elec. Co. v. Railroad Comm., 251 U.S. 366 (1920). 

154 Unless the findings of the commission are based upon facts in the record 
before it, its order is invalid. Ohio Util. Co. v. Public Util. Comm., 267 U.S. 359 
(1925); Northern Pac. Ry. v. Department of Pub. Works, 268 U. S. 39 (1925); 
Washington ex rel. Oregon R. R. & Nav. Co. v. Fairchild, 224 U.S. 510, 525 (1912); 
Streater Aqueduct Co. v. Smith, 295 Fed. 385, 394 (S. D. Ill. 1923) ; Egyptian Trans. 
Co. v. Louisville & N. R. R., 321 Ill. 580, 152 N. E.'510 (1926) ; Erie City v. Public 
Serv. Comm., 278 Pa. 512, 527, 123 Atl. 471 (1924). 

155 Tn a few jurisdictions, other and additional evidence may be introduced, but 
if so, it is the duty of the circuit court to transmit the additional evidence to the 
commission for its consideration, before passing judgment upon the validity of the 
order. But cf. Micn. Comp. Laws (Cahill, 1915) c. 155, § 26; Mont. Laws 1913, 
c. §2, § 26. 

156 See, e.g., Cal. Stat. 1915, c. 91, $67; idaho, Act of March 13, 1913, § 63; 
Inu. Rev. Stat. (Cahill, 1927) c. r11a, § 68; Colo. Laws 1913, c. 127, § 52; cf. Wis. 
Stat. (1927) § 196.44. 

157 Washington ex rel. Oregon R. R. & Nav. Co. v. Fairchild, 224 U. S. 510 
(1912) ; Hocking Valley Ry. v. Ohio Pub. Util. Comm., 100 Ohio St. 321, 126 N. E. ° 
397 (1919). But the Court in the Fairchild case was careful to point out that there 
was no claim made before the reviewing court of newly discovered evidence, nor 
that the materiality of the new evidence could not have been anticipated when the 
matter was before the commission. Cf. San Joaquin & K. R. C. & I. Co. v. Stan- 
islaus, 233 U.S. 454, 459 (1914). 
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find the review limited to jurisdictional questions,’** and the com- 
mission’s findings of fact, unless arbitrary, considered conclu- 
sive. Not infrequently, the courts are forbidden to consider 
upon review any ground not urged before the commission upon 
petition for rehearing.*®° 

Will the state courts look behind the commission’s findings of 
fact as they appear in the record before the court; will they ex- 
amine the transcript of the testimony upon the various crucial 
points under review? Prior to Ohio Valley Water Co. v. Ben Avon 
Borough’ it had become fairly well settled that they would 
not.**? In that widely discussed decision, however, it was held 
that in confiscation cases the state courts must reéxamine and 
judge independently the facts upon which the commission’s order 
rests. We are told by a lawyer competent to judge that the state 
courts have conformed to the requirements of this decision.*® 

Except in those states in which the special statutory review of 
commission decisions is not exclusive of other methods of review, 
so that a bill in equity is still available,*** the power of the state 
courts to afford temporary relief is limited to the suspension of 
commission orders pendente lite. The mere taking of the appeal 





158 See Traber v. Railroad Comm., 183 Cal. 304, 307, 191 Pac. 366, 367 (1920). 
159 See New Eng. Tel. & Tel. Co. v. Department of Pub. Util., 262 Mass. 137, 


159 N. E. 743 (1928) ; Modeste v. Public Util. Comm., 97 Conn. 453, 458, 117 Atl.. 


494, 496 (1922); Middletown Borough v. Public Serv. Comm., 81 Pa. Super. Ct. 
289 (1923); Royal Green Coach Co. v. Public Util. Comm., 110 Ohio St. 41, 143 
N. E. 547 (1924) ; Oro Elec. Corp. v. Railroad Comm., 169 Cal. 466, 471, 147 Pac. 
118 (1915); Parker-Young Co. v. State, 145 Atl. 786 (N. H. 1929). Of course, 
where a constitutional question turns upon the existence or non-existence of a fact, 
such statutory provisions do not prevent the court from reéxamining the commis- 
sion’s finding of fact. Allen v. Railroad Comm., 179 Cal. 68, 74, 175 Pac. 466, 469 
(1918) ; Traber v. Railroad Comm., supra note 158. 

160 See, e.g., Mo. Rev. Stat. (1919) § 10522; Coto. Comp. Laws (1921) § 2960; 
Onto Gen. Cope (Page, 1926) § 543. 161 253 U.S. 287 (1920). 

162 See, e.g., Inu. Rev. Stat. (Cahill, 1927) c. 111a, § 68, upheld in Public Util. 
Comm. v. Chicago & W. T. Ry., 275 Ill. 555, 114 N. E. 325 (1916), and other deci- 
sions, but held invalid (after the Ohio Valley case) in Commerce Comm. v. Cleve- 
land, C. C. & St. L. Ry., 309 Ill. 165, 169, 140 N. E. 868 (1923); Williamson v. 
Railroad Comm., 193 Cal. 22, 35, 222 Pac. 803 (1924); Van Hoosear v. Railroad 
Comm., 184 Cal. 553, 555, 194 Pac. 1003, 1004 (1920); Detroit v. Michigan R. R. 
Comm., 209 Mich. 395, 432, 177 N. W. 306, 309 (1920). 

163 See Buchanan, The Ohio Valley Water Company Case and the Valuation of 
Railroads (1927) 40 Harv. L. Rev. 1033, and appendix, at 1070. 

164 As in New Jersey; see note 152, supra. 
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does not operate automatically to stay the commission’s order.’® 
Application for supersedeas is directed to the court’s discretion, 
and may be granted only upon a specific showing of threatened 
irreparable injury.’ Under certain circumstances the courts may 
not grant the writ at all."°’ Where the stay is granted, the stat- 
utes require a bond protecting rate-payers, and in some jurisdic- 
tions there is the additional requirement that the sums in excess of 
the rates fixed by the commission order be impounded under the 
direction of the court. 


FEDERAL AND STATE REVIEW COMPARED 


We are now in a position to make a comparison of review in the 
federal and in the state courts. 

The most outstanding difference is in the record upon which the 
reviewing courts base their conclusion as to the validity of the 
order. If the same commission order were under review in both 
a state and a federal court it is conceivable and even likely that 
the two courts would have wholly different records before them. 


168 


Unless an adequate record is before the state supreme court 
when it reviews the commission order, effective appeal to the 
United States Supreme Court is out of the question. In those 
states in which review may be denied simply upon the representa- 
tions in the petition for review and without the court having a 
complete record before it, state review is hazardous and resort to 
the federal court in the first instance a plain necessity.’ 





165 See, e.g., Pa. Stat. (West, 1920) § 18181; OntIo Gen. CopE (Page, 1926) 
§ 548. 

166 See, e.g., N. Y. Cons. Laws Ann. (Supp. 1927) c. 48, § 23; Itz. Rev. Star. 
(Cahill, 1927) c. 111a, § 71. 

167 The Illinois provision, supra note 166, is typical. It provides that no stay 
shall be granted against a commission rate order where a rate has been in effect for 
more than one year, has been then increased by the utility, and reinstated by the 
commission’s order. See Pacific Tel. & Tel. Co. v. Kuykendall, 265 U. S. 106 
(1924). 

168 A recent illustration of how such a situation may arise is Fort Worth Gas 
Co. v. Fort Worth, N. D. Tex., Eq. No. 542, decided Nov. 5, 1929. 

169 Where the state supreme court, having discretionary power to grant or deny 
review of a commission order, denies such petition for review without ordering the 
record made before the commission certified to it, the appealing party is without a 
record upon which to carry the case upon appeal to the United States Supreme 
Court. And recourse to the federal district court, after the denial of review by the 
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The facility and speed with which temporary relief may be ob- 
tained in a meritorious case is another important point of com- 
parison. Assuming that the state statutes permit a stay of the 
commission’s order, there seems little difference in this particular. 
The state courts will ordinarily issue a stay of the commission’s 
order upon substantially the same kind of showing of threatened 
irreparable injury as move the federal courts to grant a tempo- 
rary injunction.‘*? But there are three respects in which tem- 
porary relief in the federal courts is more effective, from the point 
of view of the complaining utility: (1) In the numerous jurisdic- 
tions in which state review is not available until application has 
been made to the commission for a rehearing the machinery of 
state review moves more slowly. Especially is this true where 
there is no time limit during which the commission must pass upon 
the application for rehearing.*** (2) The scope of temporary re- 
lief is broader, permitting of an immediate increase in rates.’ 
(3) The refusal of a state court to stay the commission’s order, 
not being a final order, is not ordinarily open to review,*** whereas 
the Judicial Code expressly makes the refusal of a three-judge 
court to issue a temporary injunction reviewable, and pending 
such appeal to the Supreme Court the three-judge court may pre- 
serve the status quo.*** 








state court, is too late. See note 153, supra. For a recent instance, among several, 
of this injustice, see Jn re Miller & Lux, Inc., 27 Cal. R. R. Comm. Rep. 817 (1926), 
in which a writ of review was denied by minute order of the California Supreme 
Court on June 7, 1926, rehearing denied July 6, 1926. Writ of error to the United 
States Supreme Court was perfected, and a motion to obtain the record made 
before the commission was denied, without opinion. Miller & Lux, Inc. v. Railroad 
Comm., 273 U.S. 764 (1927). 

170 Compare Lawrence v. St. Louis-San Francisco Ry., 274 U. S. 588 (1927); 
and Phoenix Ry. v. Geary, 239 U.S. 277, 281 (1915), with the statutes in note 166, 
supra. 

171 Compare the Illinois provision, Int. Rev. Stat. (Cahill, 1927) c. 111a, § 67, 
in which no time limit is imposed upon the commission, with the California provi- 
sion, Cat. Gen. Laws (Deering, 1923) § 66, p. 2733. 

172 This advantage is discussed, infra pp. 418-19, in considering the scope of 
relief, generally. 

173 As to appeal from interlocutory orders, see Public Util. Comm. v. Chicago 
Tel. Co., 287 Ill. 447, 122 N. E. 850 (1919) ; Michigan Cent. R. R. v. Circuit Judge, 
156 Mich. 459, 120 N. E. 1073 (1909). 

174 Cumberland Tel. & Tel. Co. v. Public Serv. Comm., 260 U. S. 212, 218 
(1922). This difference has only limited importance, since the Supreme Court will 
set aside an order denying a preliminary injunction only in the unusual case of an 
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Federal review, as compared with that afforded by the state 
courts, has been criticized because of the time consumed in reach- 
ing a conclusion in these cases.’ After an examination of the 
reported opinions in a large number of cases in both the federal 
and state courts we find it impossible to agree with this generaliza- 
tion. Our investigation shows no such clear line of distinction.’ 
While the elapsed time between the initiation and conclusion of 
some of the more important rate cases in the federal courts is 
almost incredible and a serious objection to this form of review,*” 
state litigation is sometimes equally interminable.’ 





abuse of discretion by the lower court. United Fuel Gas Co. v. Public Serv. Comm., 
278 U.S. 322, 326 (1929). 

175 See Ann. Rep. Mass. Dep’t Pub. Util. 1927, at 9; Special Rep. Mass. Dep’t 
Pub. Util., March 14, 1927, D. P. U. 2701, at 7; ibid. at 14; id. 1928, at 6; Editorial, 
The Breakdown of the Public Service Commission, N. Y. World, Jan. 21, 1929, 
at 12. 

176 This investigation was conducted by the writer’s associate, Harry R. Booth, 
Esq., of the Chicago Bar. One hundred and fifty federal opinions were examined ; 
of these only 41 were rate cases which carried the necessary dates upon their face. 
Out of these 41 cases, 28 were decided in a year or less, and of these 28, 18 were 
decided in six months or less. Two hundred state court cases from 30 states were 
examined; only 62 contained adequate data for the purposes of this comparison. 
Of these cases, 32 were from states in which a commission order is directly appeal- 
able to the highest court in the state. Of these 32, 18 were decided in less than a 
year and 27 in less than two years. Of the 62 cases, 30 were from states in which 
original review is in a trial court, from which further appeal to an appellate 
tribunal may be had. Of these 30, only four were decided in less than a year and 
14 in less than two years. 

It is evident that upon the available facts it cannot be said definitely that 
federal review is either slower or more expeditious than state review. It is worthy 
of note, however, that review is distinctly slower in those states in which two 
courts, a trial court and an appellate court, must be resorted to, than in states 
permitting direct appeal to the supreme court. 

177 In an investigation of telephone rates in New York City and State, a com- 
mission order was entered on Jan. 25, 1923, and preliminary injunction issued by 
the federal court in Aug., 1924. Hearings before the master were held continuously 
from Oct. 14, 1924 until the spring of 1929. The case was decided on Nov. 7, 1929, 
New York Tel. Co. v. Public Serv. Comm. (S. D. N. Y. not yet reported). 

Illinois Bell Tel. Co. v. Smith, N. D. Ill, Eq. No. 3746, was instituted in Sept., 
1923, and a temporary injunction was issued in Dec., 1923. The case was not sub- 
mitted to the court upon final hearing until July, 1929. 

178 In Saginaw Valley L. D. Ass’n v. Public Util. Comm., 242 Mich. 383 (1928), 
ten years elapsed between the decision of the Michigan commission and the decision 
of the state supreme court. In Illinois Commerce Comm. v. Chicago & E. I. Ry., 
332 Ill. 243, 163 N. E. 664 (1928), more than five years elapsed between the Illinois 
commission’s order and the decision of the state supreme court. In neither case 
was there a complicated valuation problem involved. 
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The scope of relief possible in the state courts is narrower than 
is available in the federal courts. For all the state courts are em- 
powered to do, except those which act legislatively,’” is to affirm 
or set aside the commission’s order, and remand the matter to the 
commission for further proceedings.**° Where the commission 
order reduces the company’s rates from those previously charged, 
then of course the scope of relief afforded by a stay of such an 
order is amply broad. But suppose the utility has applied for an 
increase in rates, an increase which it regards as vital to its exist- 
ence. A stay of this order would not permit the company to 
charge increased rates.*** There is cold comfort for a utility in a 
victory in the state supreme court if all that court may hold is 
that the commission’s three-year-old order denying the increase in 
rates was unlawful and should be set aside. During the period of 
the appeal the utility was suffering from an unlawful order, and 
for the consequent loss there is no way by which it can be reim- 
bursed. With its hard-fought victory in hand it must then return 
to the commission, and again demand relief. And while the su- 
preme court decision is authoritative as of the date of the com- 
mission’s order, economic or social conditions may have so 
changed in the interim**’ that the commission, exercising an 
honest and informed judgment, may conclude once more that 
relief should be denied. 

No such limitations upon comprehensive and complete relief 
seem to hamper the federal judiciary. The federal court may, of 
course, simply declare the commission’s order fixing rates con- 
fiscatory and unconstitutional, and enjoin its enforcement, a de- 
cree corresponding to that of a state reviewing court. But the 
federal courts may properly go much further: the commission 





179 See pp. 388-89. 

180 See People’s Gas Light & C. Co. v. Chicago, 309 Ill. 40, 139 N. E. 867 
(1923); Alton & S. Ry. v. Commerce Comm., 316 Ill. 625, 147 N. E. 417 (1925); 
Central Steam Heat & Power Co. v. Railroad Comm., 192 Wis. 595, 213 N. E. 298 
(1927) ; Michigan Cent. R. R. v. Circuit Judge, 156 Mich. 459, 470, 120 N. W. 1073 
(1909) ; Detroit v. Railroad Comm., 209 Mich. 395, 177 N. W. 306 (1920); cf. 
Lima v. Public Util. Comm., 106 Ohio St. 379, 381, 140 N. E.-147, 148 (1922). 

181 But a contrary view is possible, if the order is construed as a denial of the 
right to charge a new schedule, and such order is stayed. 

182 See provisions providing for reticwal of application for relief because of 
change of conditions, notes 149 and 150, supra. 
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may be enjoined from interfering with the company’s putting into 
effect schedules of increased rates, rates under existing schedules 
having been found by the court to be confiscatory.*** And though 
it is our opinion that such decrees are beyond their powers, we 
have pointed out the practice of approving decrees giving relief 
even more comprehensive, by laying down a rule to bind the 
commission in future rate deliberations.*** 

Are there significant differences in the personnel of the state 
and federal courts before whom these cases are presented? Are 
the state judges, with a thought to reélection, less likely to render 
a decision which will stir up popular resentment, or does the politi- 
cal character of their office make them more responsive to the 
wishes of their party sponsors, who in turn have been known to 
look to public utility owners for campaign funds? Neither pos- 
sibility can effect the federal judges, appointed for life. What of 
the subtler influences of the judge’s economic and social back- 
ground, the effect of his professional contacts before elevation to 
the bench, and all the other factors which we are told affect his 
decisions? **° 

The comparison of personnel fails except perhaps upon one 
point: the ability of the judges to comprehend the complexities 
of arate case. There can be no question but that, by and large, 
the capacity and ability of the members of a federal three-judge 
court is distinctly greater than that of the trial judges who, in 
most of the states, review commission decisions in the first in- 
stance.**® The prestige of the federal bench, and particularly of 





183 The illustrations of this procedure are numerous. Where a company files an 
application with the commission for an increase in rates over those then in effect 
and on file, and the commission denies the increase, the relief usually asked of a 
federal court is that the commission be enjoined from putting into effect its order 
of denial, visiting penalties upon the company, and so forth, and from interfering in 
any way with the company’s charging the proposed schedule. See, e.g., Interborough 
Rapid Transit Co. v. Gilchrist, 25 F.(2d) 164, 26 F.(2d) 912 (S. D. N. Y. 1928); 
Chicago Rapid Transit Co. v. Illinois Commerce Comm., N. D. Ill., Eq. No. 8425, 
decided July 16, 1925, without opinion; Chicago Rys. v. Illinois Commerce Comm., 
277 Fed. 970 (N. D. Ill. 1922). 

184 See pp. 409-10, supra. 

185 Haines, General Observations on the Effects of Personal, Political, and Eco- 
nomic Influences in the Decisions of Judges (1922) 17 ILv. L. REv. 96. 

186 An exception must be noted, however, as to those states where all review 
proceedings must be instituted before the circuit court of the county in which the 
capital is located. 
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the circuit courts of appeals, provides an inducement to able 
lawyers which the state trial bench does not have.*** And by 
reason of the increased flow of these rate cases into the federal 
courts, with their rarely changing personnel, many of the circuit 
and district judges have become skilled in the complex fact- 
technique and in the law of confiscation.*** 

The charge has recently issued, from two distinguished sources, 
that the substantive law applied by the federal courts in rate cases 
is destructive of effective state regulation, and that therefore re- 
view in the federal courts is undesirable. The inference is that 
there is a further point of difference between state and federal 
review, a difference in substantive law.**® There seems little basis 
for this comparison. If the issue of confiscation turns upon the 
construction of a state statute or constitutional provision there 
might be such a difference. But most confiscation cases are gov- 
erned by decisions of the United States Supreme Court applying 
the due process clause; those decisions are, of course, binding 
upon the state courts.*” 


CoNCLUSION 


The desirability and propriety of federal review of state public 
utility regulation*” is a matter upon which there are wide dif- 





187 See Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1928) 13 Corn. L. Q. 499, 515. 

188 In a confiscation case in which the writer recently participated, one of the 
federal circuit judges had recently sat upon a case involving similar problems, the 
other circuit judge had participated in many important confiscation cases during 
his long incumbency, and the district judge, a relative newcomer to the bench, had 
served for several years as chairman of the state public utility commission. 

189 Such a view has been expressed by the Massachusetts Department of Public 
Utilities, in decisions and in the reports referred to in note 175, supra, and by Gov- 
ernor Reed, in the address referred to in note 11, supra. 

190 See Boston & Me. R. R. v. Niles, 218 Fed. 944, 948 (D. N. H. 1914). Even 
in a state where the “ prudent investment ” doctrine of valuation was as well estab- 
lished as in Wisconsin [see, e.g., Waukesha Gas & Elec. Co. v. Railroad Comm., 181 
Wis. 281, 194 N. W. 846 (1923) ; In re Duluth Street Ry., 27 Wis. R. R. Comm. Rep. 
170, 196 et seq. (1923) ], the supreme court promptly repudiated the theory [in 
Waukesha Gas & Elec. Co. v. Railroad Comm., 191 Wis. 565, 211 N. E. 760 (1927) ], 
pursuant to its interpretation of McCardle v. Indianapolis Water Co., 272 U.S. 400 
(1926). In the same manner, the state courts followed the requirements of the 
Ohio Valley case. See note 163, supra. 

191 We are not here concerned with those criticisms which deny the wisdom of 
judicial review in any forum. 
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ferences of opinion, differences sometimes accompanied by not a 
little feeling. Unquestionably the managers and owners of the 
public utilities prefer the federal courts in confiscation cases. 
While deprecating litigation as a crude and expensive way out of 
operating difficulties, they are convinced that on the whole their 
chance of securing adequate relief is better in the national courts. 
The best proof of this is, of course, the fact that in recent years 
relatively few confiscation cases have found their way into the 
state courts.*** The reasons for the choice vary: the chance, 
which few lawyers can resist, to try again the case lost before the 
commission; the prestige which the court’s injunction secures and 
its comparative freedom from popular pressure; and the broader 
scope of relief available. 

Federal review has not found similar favor at the hands of the 
public or consumer representatives. Counsel for municipalities, 
the state, and the commissions have expressed their strong prefer- 
ence for the state courts by urging lack of jurisdiction, or prema- 
turity of application for relief wherever there has been the least 
opportunity of success in such a move.*** But the preference for 


state review, while it has, on occasion, been given vigorous expres- 
sion,’** cannot be regarded as an acute public problem. The 
Judicial Code makes it feasible for every state to require these 
cases to be first passed upon by the state courts,’®* and yet we are 
told by Mr. Pogue that not a single state has taken advantage of 


196 


this opportunity. 

Review in the federal courts has been criticized not only by 
representatives of the public, in particular cases, but also by stu- 
dents of public affairs, upon broad grounds of policy and tradition. 





192 In Chicago, rates upon the elevated and street railway lines and for several 
classes of telephone service are charged under the protection of federal injunctions. 
In New York, subway fares and telephone rates have been or are being litigated 
in the federal courts. Street railway fares in Baltimore, Louisville, and Philadel- 
phia are now in litigation in the federal courts. 

193 This does not, of course, necessarily prove their preference for state review. 
And cf. Tulsa v. Oklahoma Natural Gas Co., 4 F.(2d) 399 (E. D. Okla. 1925). 

194 See p. 381, supra. 

195 Jupiciat Cope § 266, 28 U. S. C. § 380 (1926). 

196 Pogue, State Determination of State Law and the Judicial Code (1928) 41 
Harv. L. Rev. 623. The difficulty of adapting state procedure to the device afforded 
by § 266 is undoubtedly a factor. The Code might well be amended to make such 
adaptation simpler. 
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Speaking of the class of cases here under discussion, a stimulating 
teacher of administrative law has said: 


“ Almost always do they involve the interpretation of local laws and 
local contracts, not within the special competence of federal judges. . . . 
Deep reasons of regard for state action in matters primarily within state 
concern suggest that this field of jurisdiction be entrusted to the state 
courts in the first instance, leaving the protection of constitutional 
rights to the ample reviewing power of the Supreme Court.1% 


Where the validity of state regulation does in fact turn upon the 
construction of “local laws and local contracts ” upon which the 
state courts have not yet passed, Professor Frankfurter’s criti- 
cism is valid and was accepted by the Court in the Jnterborough 
case. But the assumption that most of the cases involve the con- 
struction of local statutes and franchises is unsupported by the 
facts. On the contrary, but rarely is this the case.*** In only a 





197 Frankfurter, supra note 187, at 519. 

198 Construction of State Statutes or Constitutional Provisions by the Federal 
Courts in Cases Involving State Regulation of Public Utilities. The examination 
covers the decisions of the United States Supreme Court since 1913, and of the 
lower federal courts from 1 F.(2d) through 33 F.(2d). 

I. The decision of the following eight cases by the federal courts involved the 
interpretation of local law or franchises which had not been theretofore authori- 
tatively construed by the state courts, no issue of impairment of contracts being 
present: Van Dyke v. Geary, 244 U. S. 39 (1917); Arkansas Gas Co. v. Railroad 
Comm., 261 U. S. 379 (1923) ; Louisiana Pub. Serv. Comm. v. Morgan’s La. & Tex. 
R. R. & S. S. Co., 264 U. S. 393 (1924); Railroad & Warehouse Comm. v. Duluth 
Street Ry., 273 U. S. 625 (1927); Williams v. Standard Oil Co., 278 U. S. 235 
(1929); Frost v. Corporation Comm., 278 U. S. 515 (1929); Railroad Comm. v. 
Los Angeles Ry., 50 Sup. Ct. 71 (U. S. 1929) ; Dayton v. City Ry., 16 F.(2d) 401 
(C. C. A. 6th, 1926). 

II. The decision of the following six cases by the federal courts, under the con- 
tract clause, involved the original interpretation of local law or franchise, but even 
if the state courts had previously construed the statutes, the federal courts would 
have made an independent examination to determine the existence of a contract, its 
proper construction, and whether there had been impairment [Louisville Gas Co. v. 
Citizens Gas Co., 115 U. S. 683 (1885), and many other cases]: Puget Sound 
Traction Co. v. Reynolds, 244 U.S. 574 (1917); Ortega Co. v. Triay, 260 U. S. 
103 (1922); Denny v. Pacific Tel. & Tel. Co., 276 U. S. 97 (1928) ; Lehigh Valley 
R. R. v. Board of Pub. Util. Comm’rs, 278 U. S. 24 (1928); Jamestown v. Penn- 
sylvania Gas Co., 1 F.(2d) 871 (C. C. A. 2d, 1924); Lynchburg Traction & Light 
Co. v. Lynchburg, 16 F.(2d) 763 (C. C. A. 4th, 1927). 

III. The following seventy-five decisions by the federal courts did not involve an 
original interpretation of local law or franchise: Prentis v. Atlantic Coast Line Co., 
211 U.S. 210 (1908); Grand Trunk Ry. v. Michigan R. R. Comm., 231 U. S. 457 
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few of the many attacks upon state regulation have the federal 
courts been called upon to place an original interpretation upon 





(1913) ; Detroit & Mackinac Ry. v. Michigan R. R. Comm., 235 U.S. 402 (1914) ; 
Illinois Cent. R. R. v. Railroad Comm., 236 U. S. 157 (1915) ; Louisville & N. R. R. 
v. Finn, 235 U. S. 601 (1915); Phoenix Ry. v. Geary, 239 U. S. 277 (1015); 
Rowland v. St. Louis-San Francisco R. R., 244. U. S. 106 (1917); Mississippi R. R. 
Comm. v. Mobile & Ohio R. R., 244 U. S. 388 (1917); Darnell v. Edwards, 244 
U. S. 564 (1917) ; Looney v. Eastern Tex. R. R., 247 U.S. 214 (1918); Arkadel- 
phia Co. v. St. Louis, S. W. Ry., 249 U. S. 134 (1919); Public Util. Comm. v. 
Landon, 249 U. S. 236 (1919) ; Oklahoma Operating Co. v. Love, 252 U. S. 331 
(1920) ; Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921) ; Cumber- 
land Tel. Co. v. Public Serv. Comm., 260 U. S. 212 (1922); Western & Atl. R. R. 
v. Railroad Comm., 261 U. S. 264 (1923) ; Oklahoma Gas Co. v. Russell, 261 U. S. 
290 (1923) ; Prendergast v. New York Tel. Co., 262 U. S. 43 (1923); Georgia Ry. 
v. Railroad Comm., 262 U. S. 625 (1923); Packard v. Banton, 264 U. S. 140 
(1924); Pacific Tel. & Tel. Co. v. Kuykendall, 265 U. S. 196 (1924); Home Tel. 
Co. v. Kuykendall, 265 U. S. 206 (1924) ; Michigan Pub. Util. Comm. v. Duke, 266 
U. S. 570 (1925) ; Buck v. Kuykendall, 267 U.S. 307 (1925) ; Western & Atl. R. R. 
v. Georgia Pub. Serv. Comm., 267 U. S. 493 (1925); Banton v. Belt Line Ry., 
268 U.S. 413 (1925); Henderson Water Co. v. Corporation Comm., 269 U.S. 278 
(1925) ; Smith v. Illinois Bell Tel. Co., 270 U. S. 587 (1926); Board of Comm’rs 
v. New York Tel. Co., 271 U. S. 23 (1926) ; Patterson v. Mobile Gas Co., 271 U. S. 
131 (1926); McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926) ; Ottinger 
v. Consolidated Gas Co., 272 U. S. 579 (1926) ; Interstate Busses Corp. v. Holyoke 
Street Ry., 273 U. S. 45 (1927); Lawrence v. St. Louis-San Francisco Ry., 274 
U. S. 588 (1927); Clark v. Poor, 274 U. S. 554 (1927); Arkansas R. R. Comm. 
v. Chicago, R. I. & P. R. R., 274 U. S. 597 (1927); Hammond v. Schappi Bus 
Line, 275 U.S. 164 (1927) ; Hammond v. Farina Bus Line & Trans. Co., 275 U.S. 
173 (1927); United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300 (1929); 
United Fuel Gas Co. v. Public Serv. Comm., 278 U. S. 322 (1929); Gilchrist v. 
Interborough Rapid Transit Co., 279 U. S. 159 (1929) ; Lawrence v. St. Louis-San 
Francisco Ry., 278 U.S. 228 (1929) ; Colorado Power Co. v. Halderman, 295 Fed. 
178 (D. Colo. 1924); Streater Aqueduct Co. v. Smith, 295 Fed. 385 (S. D. Ii. 
1923); Illinois Cent. R. R. v. Railroad Comm., 1 F.(2d) 805 (E. D. Ky. 1923); 
Pacific Tel. & Tel. Co. v. Star Pub. Co., 2 F.(2d) 151 (W. D. Wash. 1924) ; Pacific 
Tel. & Tel. Co. v. Agnew, 2 F.(2d) 155 (W. D. Wash. 1924); Nebraska Gas & 
Elec. Co. v. Stromsburg, 2 F.(2d) 518 (C. C. A. 8th, 1924); Westinghouse Elec. 
& Mfg. Co. v. Denver Tramway Co., 3 F.(2d) 285 (D. Colo. 1924) ; Ohio Bell Tel. 
Co. v. Public Util. Comm., 3 F.(2d) 701 (S. D. Ohio 1924) ; Chesapeake & Potomac 
Tel. Co. v. Whitman, 3 F.(2d) 938 (D. Md. 1925); Southern Bell Tel. & Tel. Co. 
v. Railroad Comm., 5 F.(2d) 77 (E. D. S. C. 1925) ; Market St. Ry. v. Pacific Gas 
& Elec. Co., 6 F.(2d) 633 (N. D. Cal. 1925) ; Northwestern Bell Tel. Co. v. Spill- 
man, 6 F.(2d) 663 (D. Neb. 1925); Ashland Water Co. v. Railroad Comm., 
7 F.(2d) 924 (W. D. Wis. 1925) ; Citizens Gas Co. v. Public Serv. Comm., 8 F.(2d) 
632 (W. D. Mo. 1925); Red Ball Transit Co. v. Marshal, 8 F.(2d) 635 (S. D. Ohio 
1925); Council Bluffs v. Omaha & C. B. St. Ry., 9 F.(2d) 246 (C. C. A. 8th, 
1925); Middlesex Water Co. v. Board of Pub. Util. Comm’rs, ro F.(2d) 519 
(D. N. J. 1926); East St. Louis & S. Ry. v. Brundage, 1o F.(2d) 830 (E. D. Ill. 
1926) ; Monroe Gas & Fuel Co. v. Public Util. Comm., 11 F.(2d) 319 (E. D. Mich. 





424 HARVARD LAW REVIEW 


local laws and contracts. Almost always the primary issue has 
been one not of state law but of the law of the National Con- 
stitution. 

But even where no state statute must be construed, the issue of 
constitutionality is strongly affected by “the tacit assumptions 
which form part of the environment in which state events and 
state transactions move and by which they must be interpreted ”; 
it is urged that these tacit assumptions may be given ablest expres- 
sion by the judges of the state.*°® The argument is a subtle one, 
and a judgment upon its validity calls not so much for a lawyer’s 
powers of analysis as for the imagination and intuition of a 
statesman. 

It is suggested that the power of the United States Supreme 
Court to review the judgment of a state supreme court is ample 
protection against the violation of constitutional rights.*°° Mr. 
Justice Holmes’ analysis of the essential nature of judicial review 
of regulation seems to dispose of this suggestion. In the Prentis °” 
case, the learned Justice said: 


“Tf the railroads were required to take no active steps until they 
could bring a writ of error from this court to the supreme court of ap- 
peals after a final judgment, they would come here with the facts al- 
ready found against them. But the determination as to their rights 
turns almost wholly upon the facts to be found. Whether their property 
was taken unconstitutionally depends upon the valuation of the prop- 





1926) ; Columbus Gas & Fuel Co. v. Columbus, 17 F.(2d) 630 (S. D. Ohio 1927) ; 
Idaho Power Co. v. Thompson, 19 F.(2d) 547 (D. Idaho 1927); United States 
Light & Heat Corp. v. Niagara Falls Gas & Elec. Light Co., 23 F.(2d) 719 
(W. D. N. Y. 1927) ; Worcester Elec. Light Co. v. Attwill, 23 F.(2d) 891 (D. Mass. 
1927); Cambridge Elec. Light Co. v. Atwill, 25 F.(2d) 485 (D. Mass. 1928); 
Sambar v. Philadelphia Rapid Transit Co., 27 F.(2d) 406 (E. D. Pa. 1928) ; Inter- 
national Ry. v. Prendergast, 29 F.(2d) 296, 299 (W. D. N. Y. 1928); Plainfield- 
Union Water Co. v. Board of Pub. Util. Comm’rs, 30 F.(2d) 846 (D. N. J. 1928); 
Baton Rouge v. Baton Rouge Waterworks Co., 30 F.(2d) 895, 897 (C. C. A. sth, 
1929) ; Greencastle Water Works Co. v. Public Serv. Comm., 31 F.(2d) 600 (S. D. 
Ind. 1929) ; Central Kentucky Gas Co. v. Mt. Sterling, 32 F.(2d) 338 (E. D. Ky. 
1928); Hill City Ry. v. Youngquist, 32 F.(2d) 819 (D. Minn. 1929); Grubb v. 
Public Util. Comm., 33 F.(2d) 323 (S. D. Ohio 1929); Vincennes Water Supply 
Co. v. Public Serv. Comm., 34 F.(2d) 5 (C. C. A. 7th, 1929). 

199 Frankfurter and Landis, The Business of the Supreme Court at October 
Term, 1928 (1929) 43 Harv. L. Rev. 33, 61. 

200 Frankfurter, supra note 187, at 520. 

201 211 U.S. 210 (1908). 
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erty, the income to be derived from the proposed rate, and the proportion 
between the two, — pure matters of fact. When those are settled the 
law is tolerably plain. All their constitutional rights, we repeat, depend 
upon what the facts are found to be. They are not to be forbidden to 
try those facts before a court of their own choosing, if otherwise 
competent.” 2°? 


A further criticism is that these cases are a drain upon the time 
and energy of the federal judiciary, resulting in over-crowded 
dockets, a need for more judges, and a consequent lessening of the 
prestige of that bench. It is also suggested that by diverting this 
litigation from the lower federal courts the volume of business of 
the Supreme Court would be lessened.” But if the constitu- 
tional issues in these cases are the very ones which it is the peculiar 
duty of the federal courts to determine, it is more appropriate that 
these cases consume the time of the federal than of the state 
courts, which are equally hard-pressed. The President has just 
pointed out the road which will lead the federal courts out of the 
morass of congestion.”* 

David E. Lilienthal. 


Cuicaco, ILLInors. 





202 211 U.S. at 228. See also pp. 415-20, note 174, supra. 

203 Frankfurter, supra note 187, at 520. 

204 In the Presidential message of Dec. 3, 1929, it was recommended that “ pro- 
vision should be made for relief of congestion in the federal courts by modifying 
and simplifying the procedure for dealing with the large volume of petty prosecu- 
tions under various federal acts.” See also the recommendations of Frankfurter 
and Landis, supra note 199, at 51 et seq. 
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THE USE OF THE FEDERAL INJUNCTION IN 
CONSTITUTIONAL LITIGATION * 


HE recent decision by the Supreme Court of the United States 

in the Interborough case’ gives new impetus to a question 
which has been the subject of prolonged discussion by the courts, 
by Congress, and by the press and periodicals of the country. This 
question concerns the desirability of the common practice of rais- 
ing constitutional issues by bills for injunctions in the federal 
courts. For a number of years severe controversy raged about the 
validity of this practice under the Eleventh Amendment.’ The 
decision in Ex parte Young,’ which set at rest the doubts as to its 
legality, did not, however, dispose of the deeper issues which in- 
duced the conflict. The storm of protest which attended the 
vindication by the Supreme Court of the action of a single federal 
judge who had enjoined state officials from carrying out the 


policies of their state was the manifestation of an antagonism not 
to be satisfied by an exposition of the principles of constitutional 
law. The continuance of the practice for two decades has allayed, 





* The writers wish to express their indebtedness to Professor Felix Frankfurter 
for his suggestions and help in the preparation of this paper. 

1 Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159 (1929). 

2 The Eleventh Amendment was ratified June 8, 1798. See 1 WARREN, SUPREME 
Court in Untrep States History (2d ed. 1926) 99 et seg. It is not possible in this 
paper to examine the long controversy regarding the application of this amend- 
ment which culminated in the decision in Ex parte Young, 209 U. S. 123 (1908). 
See Louisiana v. Jumel, 107 U. S. 711 (1882) ; Cunningham v. Macon & Brunswick 
R. R., 109 U. S. 446 (1883) ; Allen v. Baltimore & Ohio R. R., 114 U.S. 311 (1884) ; 
Hagood v. Southern, 117 U. S. 52 (1886) ; In re Ayres, 123 U.S. 443 (1887) ; Haus 
v. Louisiana, 134 U. S. 1 (1890) ; Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 
362 (1894) ; Smyth v. Ames, 169 U. S. 466 (1898) ; Fitts v. McGhee, 172 U. S. 516 
(1899); Smith v. Reeves, 178 U. S. 436 (1900); Prout v. Starr, 188 U. S. 537 
(1903); McNeill v. Southern Ry., 202 U. S. 543 (1906). See also Wheless, Suits 
Against a State (1900) 34 Am. L. Rev. 689; Trieber, Suability of States by Individ- 
uals in Courts of the United States (1907) 41 id. 364; (1908) 21 Harv. L. Rev. 527, 
discussing Ex parte Young. 

It is interesting to note that counsel still raise the question of the Eleventh 
Amendment even since the enactment of § 266 of the Jupic1at Cope, 28 U. S. C. 
§ 380 (1926). See Baltimore Butterine Co. v. Talmadge, 32 F.(2d) 904 (S. D. Ga. 
1929). 

8 209 U. S. 123 (1908). 
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in part, the bitter feelings engendered by the first pronouncement 
of its legality, but they still exist ready to flare up again in a case 
of great popular interest. 

But the opinion in the Jnterborough case emphasizes a different 
problem, one less calculated to excite popular jealousies and hence 
less often discussed, but one of great importance to the effective 
administration of justice under the federal system. In reversing 
the statutory court of three judges which had granted an inter- 
locutory injunction, Mr. Justice McReynolds, writing for the 
Court, laid great stress on the fact that the case involved highly 
complex questions of state law whose determination was ante- 
cedent to the incidence of any constitutional issue.*. The state 
courts whose proper function was to adjudicate these questions 
had made no definite pronouncement upon them. 

The presence in the case of an unusually complicated series of 
relations between the City of New York and the Interborough, in- 
volving the interpretation of contracts, statutes, and the actions 
of commissions extending over a period of many years, the mean- 
ing of which had long been the subject of acrimonious dispute, 
rendered the aid of the state courts peculiarly desirable. But 
these facts only present an accentuation of the situation which 
exists in other cases where constitutional questions are at issue. 
The interpretation of the language of state legislation, the deter- 
mination of the place that it fills in the existing statutory system 
and of its validity under the state constitution, are questions of 
local jurisprudence which lie in the province of the local courts 
and upon which it is highly desirable to obtain their views before 
disposition is made of the constitutional questions. It is, of 
course, within the power of the federal courts to decide these 
questions for themselves,’ and this they do in most cases, but 
they are not by experience so versed in local matters as to be the 
most desirable forum for the purpose, nor is their decision binding 
upon the state courts who are the ultimate arbiters. The conse- 


4 See Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159, 207, 208 
(1929). 

5 Fireman’s Ins. Co. v. Beha, 30 F.(2d) 539 (S. D. N. Y. 1928); Louisville & 
N. R. R. v. Garrett, 231 U. S. 298 (1913); Railroad Comm. v. Los Angeles Ry., 
50 Sup. Ct. 71 (1929). 

® See Southern Ry. v. Watts, 260 U. S. 519, 522 (1923); Siler v. Louisville & N. 
R. R., 213 U.S. 175, 194 (1909) ; Pacific Tel. Co. v. Kuykendall, 265 U. S. 196, 204 




























428 HARVARD LAW REVIEW 


quent possibility that constitutional decisions may rest on an 
erroneous interpretation of the legislation the validity of which 
is in question is the essence of the problem.’ 

The tendency of federal injunctions to arouse the antagonism 
of the states and to deprive the Supreme Court of the aid of the 
local courts gains added significance from the fact that, ex hypo- 
thesi, the subject matter in dispute involves the distribution of 
power between the nation and the states.* The task of setting the 
limits of these powers is at best one of great delicacy, conducive to 
the excitement of ill-feeling even without the added provocation of 
an injunction. The Supreme Court exercises no more solemn 
function than that of arbiter of the conflicting claims of the United 
States and its component states. That it should be required to 
fulfill this office on many occasions without the assistance of ex- 
position of domestic problems by those more competent to give it 
seems a defect which calls for rectification.° 

The use of the federal injunction tends of itself to reduce the 
possibility that the benefit of a prior consideration of local prob- 
lems by the state courts may be available. Normally, attack upon 
state legislation is made immediately after it becomes effective to 
infringe rights which complainants wish to vindicate.*® Other 





(1924) ; Michigan Cent. Ry. v. Powers, 201 U. S. 245, 291 (1906); Pelton v. Na- 
tional Bank, 1o1 U. S. 143, 144 (1879) ; cf. FRANKFURTER AND LANDIS, THE BUSINESS 
OF THE SUPREME Court (1928) 4-14; see also Dorchy v. Kansas, 264 U.S. 286, 291 
(1924) ; cf. (1927) 40 Harv. L. Rev. 903; (1928) 41 Harv. L. REv. 400. 

7 See Isseks, Jurisdiction of the Lower Federal Courts to Enjoin Unauthorized 
Action of State Officials (1927) 40 Harv. L. Rev. 969; Meigs, Decisions of the Fed- 
eral Courts on Questions of State Law (1911) 45 Am. L. REv. 47. 

8 United States v. Hoboken, 29 F.(2d) 932 (D. N. J. 1928); see Lawrence v. 
St. Louis & S. F. Ry., 274 U. S. 588, 595 (1927). 

® See City of Hammond v. Schappi Bus Line, 275 U.S. 164, 169 (1927) ; Law- 
rence v. St. Louis & S. F. Ry., 274 U.S. 588, 596 (1927). 

10 Jt is essential to distinguish between seeking to enjoin state officials from pro- 
ceeding under an unconstitutional statute, and enjoining actions already begun under 
those statutes in a state court. If a suit has actually been commenced in a state 
court for the enforcement of a criminal provision of a state statute, the federal 
courts will not enjoin the suit. Cline v. Frink Dairy, 274 U. S. 445 (1927); Yick 
Wo v. Crowley, 26 Fed. 207 (C. C. D. Cal. 1886); Louisville & N. R. R. v. 
McChord, 103 Fed. 216 (C. C. D. Ky. 1900). A federal court will, however, enjoin 
proceedings in a state court where the federal court had taken jurisdiction first. 
Pacific Live Stock Co. v. Oregon Water Board, 241 U.S. 440 (1916); Ex parte 
Young, 209 U. S. 123 (1908). For discussion as to how far a state court must 
have proceeded before a federal court will refuse to interfere, see Yick Wo Vv. 
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persons desirous of asserting similar rights will, in most cases, 
join in the federal action or defer independent proceedings in the 
state courts until its outcome is determined. In any event, the 
speed with which these causes may be brought before the Su- 
preme Court, particularly in the large class of cases in which 
direct appeal may be taken from the orders of the district court,” 
makes it improbable that contemporaneous litigation may be first 
concluded in the state tribunals. The great popularity * of the 
injunction as a means of asserting rights under the Constitution, 
lends additional emphasis to its defects. Nor has there been any 
tendency to diminish the stream of causes by limiting the field of 
interests as to which it is available. Although the doctrine that 
equity interferes only on behalf of property rights has been often 
reiterated,** its interpretation has been generous.** The probabil- 
ity that a denial of the injunction would entail substantial pe- 
cuniary loss to the complainant, is deemed, as a general rule, a 
sufficient justification for action by the chancellor.’® 





Crowley, supra; Noble v. Douglas, 274 Fed. 672 (W. D. Wash. 1921), rev’d on 
other grounds, 261 U. S. 165 (1923); Fenner v. Boykin, 3 F.(2d) 674 (N. D. Ga. 
1925), aff'd, 271 U.S. 240 (1926) ; see also Jupictat Cope § 265, 28 U. S. C. $379 
(1926). 

11 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME’ CouRT (1928) 
263. 

12 See Pogue, State Determination of State Law and the Judicial Code (1928) 
41 Harv. L. REv. 623, 628 et seq. 

13 See Cavanagh v. Looney, 248 U. S. 453, 456 (1919); Terrace v. Thompson, 
263 U.S. 197, 214 (1923). But see Pound, Equitable Relief Against Defamation 
and Injuries to Personality (1916) 29 Harv. L. Rev. 640, where a broader field of 
interests subject to equitable protection is suggested. 

14 Property rights protected from interference in cases reaching the United 
States Supreme Court include: the right to sell, lease, and dispose of land for a 
lawful purpose, Terrace v. Thompson, 263 U. S. 197 (1923); the right to earn a 
livelihood and continue in employ unmolested, Truax v. Raich, 239 U. S. 33 
(1915); the right to sell stock, bonds, or merchandise, Hall v. Geiger-Jones, 242 
U. S. 539 (1917); Rast v. Van Demon & Lewis, 240 U. S. 342 (1915); Frick v. 
Webb, 263 U. S. 326 (1923) ; Hygrade Provision Co. v. Sherman, 266 U. S. 497 
(1925); the right of a public service corporation to sell at a reasonable rate, and 
the right of others to sell at the rate of choice, Van Dyke v. Geary, 244 U. S. 39 
(1917); and the right to exercise a profession, Crane v. Johnson, 242 U. S. 339 
(1917). 

15 Pierce v. Society of Sisters, 268 U.S. 510 (1925). Certain injuries to a com- 
plainant’s property rights have been deemed too “ indirect ” to warrant equitable 
jurisdiction. See, e.g., Hawes v. Oakland, 104 U. S. 450 (1881) ; cf. Davis & Farnum 
Mfg. Co. v. Los Angeles, 189 U. S. 207 (1903). 





430 HARVARD LAW REVIEW 


Any analysis of the propriety of issuing federal injunctions in 
constitutional cases must comprehend the reasons for their use 
as well as their defects, the possibility of new and greater evils 
which hasty and ill-advised alteration of a practice so long- 
continued *° might precipitate, and the alternative methods to 
which resort may be had for the judicial vindication of constitu- 
tional rights. The problem is not whether the federal injunction, 
regarded independently, may be subjected to just criticism, but 
whether some other procedure known to our system of law is 
better suited to the purpose which it must fulfill. This purpose 
is concerned not solely with the preparation of a record adequate 
for the needs of the Supreme Court,*’ but also with the proper dis- 
tribution of the burdens imposed by the interval of time which 
must elapse between the date of effectiveness of legislation and the 
ultimate determination as to its validity. This interval, always 
appreciable, may be very great in cases of complexity, especially 
where, by appeals, the issues are triable in two or more courts. 
Under the prevailing doctrine that jurisdiction exists in the fed- 
eral courts only over cases and controversies involving litigants 
whose interests are adverse,’* the rights of individual litigants 
must be determined simultaneously with the question of distribu- 
tion of governmental power. A proper regard for the adjustment 
of the burden between the various resulting interests, both private 
and political, thus becomes a matter of primary significance. 

Although the phrase, the federal injunction, conveys an impres- 
sion of singleness and unity, it comprises two distinct elements. 
On the one hand, it means that a certain forum is used; on the 
other, that that forum will apply a specific remedy. The two are 
quite unrelated. A judgment as to the respective merits of the 
state and federal courts does not affect the choice between law and 
equity. In the following discussion, therefore, attention will be 
directed, first, to that side of the problem which involves the use 
of equity, or more specifically, the injunction, then, as a distinct 
issue, to the choice of the forum. 





16 Injunctions have been thus used for more than 100 years, the first instance 
probably being in Osborn v. United States Bank, 9 Wheat. 738 (U.S. 1824). 

17 See Arkansas R. R. Comm. v. Chicago, R. I. & P. R. R., 274 U.S. 597, 602 
(1927); Virginia Ry. v. United States, 272 U. S. 658, 674 (1926). 

18 Willing v. Chicago Auditorium Ass’n, 277 U. S. 274 (1928) ; cf. Liberty Ware- 
house Co. v. Grannis, 273 U.S. 70 (1927). 
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THE USE OF THE INJUNCTION 


The doctrine, now unquestioned in American jurisprudence, 
that jurisdiction exists to enjoin an officer acting pursuant to the 
commands of the legislative branch of his government,’® is an 
advance from the English precedents from which it is taken.”° 
In the absence of any constitutional or legislative provision creat- 
ing such jurisdiction, it had to be found in the general provisions 
of common law equity.** When the question was first presented 
to the Supreme Court in Osborn v. United States Bank,”? Chief 
Justice Marshall reasoned from the analogy of the English cases 
sustaining the use of an injunction to restrain officials exceeding 
their authority, to the new doctrine that they might be restrained 
where the authority under which they acted exceeded the powers 
of the state which conferred it. The public interest which cen- 
tered about other features of the case overlooked this important 
extension of equity jurisdiction, and it has since become firmly 
established in both state and federal courts with very little 
discussion.” 


The existence of the jurisdiction does not establish the pro- 
priety of its use.** That use is justified, not by the peculiar ca- 





19 We are not concerned here with the distinction between an unconstitutional 
state statute and unconstitutional action ‘taken under a state statute which is ad- 
mittedly constitutional. See Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 
282 (1921) ; Harkrader v. Wadley, 172 U.S. 148, 169 (1898) ; Louisville & N. R. R. 
v. Greene, 244 U.S. 522 (1917). 

20 See Cottenham, L. C., in Frewin v. Lewis, 4 Myl. & C. 249, 254-55 (1838). 

21 The equity powers of the federal court are derived from Art. III, § 2 of the 
Constitution. Equity jurisdiction has been granted to the district courts in § 24(1) 
of the Jupictat Cope, 36 Stat. 1091 (1911), 28 U. S. C. § 41 (1926), and to the 
circuit courts of appeals in § 128, 36 SratT. 1133 (1911), 28 U. S. C. § 225 (1926). 
The equity jurisdiction thus conferred was that which existed in the High Court of 
Chancery in England in 1789. Parker v. Winnipiseogee Woolen Co., 2 Black 545 
(U.S. 1862). 22 g Wheat. 738, 841 (U. S. 1824). 

23 Wherever the point has been discussed, the courts have assumed that juris- 
diction to enjoin the enforcement of unconstitutional statutes was clearly a part of 
the general equity powers, which inevitably followed from the English practice of 
enjoining acts beyond the scope of official authority. But doing an act without 
color of statutory authority seems to be very different from doing an act under 
color of a state statute which is alleged to be unconstitutional. 

24 See Holmes, J., in Massachusetts State Grange v. Burton, 272 U.S. 525, 528 
(1926). 
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pacity of equity to ascertain the facts requisite to an accurate 
decision ** — that portion of the problem raised by the /nter- 
borough case — but by its superiority for the multiple purpose of 
trying an issue involving the limits of the powers of the states 
while adjusting the competing interests clamoring for protection.” 
Any state statute in litigation in the manner now under discussion 
will affect adversely some person or class of persons by imposing 
a duty of action or inaction, which will continue to exist unless and 
until the statute has been pronounced invalid. Conversely, the 
statute will be in furtherance of some declared policy of the state 
and will be beneficial to some other class of persons whose inter- 
ests are in accord with that policy. Could the judicial determina- 
tion of constitutionality be made instantaneously, no question of 
preference as between law and equity would arise. But the judi- 
cial machinery moves slowly and litigation may be protracted. 
Commensurate with the doubt as to its outcome is the possibility 
that the burden of the statute will be borne unjustly, if it is per- 
mitted to remain effective, and the possibility that its benefits will 
be improperly suspended, if its enforcement is postponed.” At 
stake are the pride and public policy of the state, and the interests, 
adverse and beneficial, of the individuals affected. The problem 
is given additional complexity by the prevalence of penal pro- 
visions for fines or summary procedure designed to aid enforce- 
ment. Existing in one form or another in almost all the statutes, 
such provisions make still more insistent the need for safeguarding 
the rights of those upon whom falls the duty imposed by the 
statute. 

Different types of legislation give rise to different obligations 
and benefits. The statute may impose a continuing duty or a duty 
to perform a single affirmative act; it may have been passed in the 
interest primarily of the state or of a group of many individuals. 
In order to preserve simplicity in the analysis of the different prob- 
lems resulting, it seems desirable to adopt a classification corre- 
sponding broadly to well known classes of statutes and, at the 
same time, based upon differences material to the present discus- 





25 See Ex parte Young, 209 U. S. 123, 164 (1908). 

26 See United States v. Hoboken, 29 F.(2d) 932, 935 et seg. (D. N. J. 1928). 

27 See Suncrest Lumber Co. v. North Carolina Park Comm., 30 F.(2d) 121, 122 
(W. D. N. C. 1929). 
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sion. The classification which has been chosen is one between tax 
statutes, statutes regulating business and individual conduct, and 
rate regulation. A careful consideration of these groups, which 
comprehend the great bulk of this form of legislation, will present 
the general principles underlying the use of the injunction. 


Tax Statutes 


The characteristic feature of tax statutes is that they impose 
but a single affirmative duty, the obligation to pay a sum of money. 
The requisite delay in determining the validity ** of the obligation 
is of importance because of the elementary principle of economics 
that the present ownership of money is of greater value than a 
prospective future ownership. If payment of the tax is enforced 
simply by suit of the state at law, no occasion exists for the inter- 
vention of equity.”® The taxpayer will retain the use of his money 
pending the suit, and may properly be required to pay the amount 
with interest if the tax is sustained. 

But a situation of such simplicity is seldom presented. Almost 
always there exists some penalty or summary procedure to insure 
payment, so that the taxpayer wishing to vindicate his rights must 
run the risk of being compelled to suffer a loss in addition to the 
sum originally due, in the event that his contention is not sus- 
tained. Where there was a substantial basis for the taxpayer’s 
contention, it is within the power of equity to enjoin the enforce- 
ment of the penalty, not solely during the pendency of the suit, but 
permanently, even though the tax be held valid.*° Moreover, re- 
lief from this additional burden is discretionary, enabling the 
court to weigh the possibility of injury as determined by the na- 
ture of the burdens and the probable outcome of the case. This 
advantage of equity is increased where, as payment is deferred, 





28 The mere illegality of a tax statute is not sufficient ground for the granting 
of an injunction. Boise Artesian Water Co. v. Boise City, 213 U.S. 276 (1909) ; 
Singer Sewing Mach. Co. v. Benedict, 229 U. S. 481 (1913) ; Pacific Express Co. v. 
Seibert, 142 U. S. 339 (1892). 

29 Singer Sewing Mach. Co. v. Benedict, 229 U. S. 481 (1913) ; Krokuch Bridge 
Co. v. Salm, 258 U. S. 122 (1922); see Santa Fe Ry. v. O’Connor, 223 U. S. 281, 
285-86 (1912). 

30 Litchfield v. County of Webster, ror U. S. 773 (1879). 
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the penalties accumulate, in proportion to the duration of the 
litigation. 

Other penal provisions present similarly cogent arguments for 
the use of equity. If the tax constitutes a lien on the taxpayer’s 
realty, he will suffer a continuing injury from the reduced market- 
ability of his property pending the litigation. Here again, the 
additional burden may be unjust if there is reasonable basis for 
contesting the tax; and the power of the chancellor to remove a 
cloud on title enables him to proceed where he deems it wise.** 
More pressing is the situation where loss of a license to carry on a 
business is the price of the contest. Not only does this entail the 
ultimate loss of livelihood if the tax is upheld, but the license may 
be summarily revoked when the tax is due, despite the pending 
contest at law. Even in the event of a favorable decision, the 
accompanying loss from suspension of business, not easily meas- 
urable in dollars and cents, may be beyond the power of law to 
compensate.**” Where the method of enforcement is by summary 
levy on property, only the amount of the tax will be exacted if the 
statute is sustained, but the interference with the property pend- 
ing the suit may not be easily rectified if it is held invalid. Money 
damages will ordinarily suffice for the seizure of ordinary chattels, 
and equity may not interfere; ** but where land is seized ** or a 
continuing trespass created, incapable of measure in money,” 
equitable intervention is permissible and clearly justifiable. 

It should not be overlooked, however, that the result of equity’s 
removal of the inducement to payment will be its postponement 
until the culmination of the litigation. Although compensation 
may properly be exacted in the form of interest and the state may 
be guarded against ultimate loss by the requirement of a bond, 





81 The language of the courts suggests that wherever a tax statute imposes a 
cloud on title to real estate a court of equity will take jurisdiction, as the very 
existence of the cloud presents an injury for which there is no adequate remedy at 
law. Shaffer v. Carter, 252 U.S. 37 (1920) ; cf. Airway Elec. Appliance Co. v. Day, 
266 U. S. 71 (1924); Davis v. Wallace, 257 U. S. 478 (1922) ; Ohio Tax Cases, 232 
U.S. 576 (1914). 

82 Airway Elec. Appliance Co. v. Day, 266 U. S. 71 (1924); Allan v. Baltimore 
& Ohio R. R., 114 U.S. 311 (1884). 

83 Union Pac. Ry. v. Cheyenne, 113 U. S. 516 (1885). 

84 See note 31, supra. 

85 Shelton v. Platt, 139 U.S. 591 (1891). 
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this may not be in all cases sufficient. The postponement may 
seriously interfere with the state budgt, or if the tax is for a 
special purpose, it may thwart or defer hat purpose to the injury 
of the public.** But the occasional possbility of so dire an effect 
would seem to be an argument directed to the manner of exercise 
of the Chancellor’s discretion rather tlan tothe desirability of 
its existence. | 

It is quite common for states to incorporate|nto their tax legis- 
lation a provision enabling the taxpayer to pay the tax under pro- 
test and then bring an action to recover its amomt. Such a pro- 
vision obviates the possibility of additional budens by way of 
penalty or summary execution, and to this exten makes unneces- 
sary the use of the injunction.*” But the essenciof the provision 
is that the burden imposed by the interval of tme necessary to 
adjudication is resolved in favor of the state. Ordinarily the 
allowance of interest is adequate compensationto the taxpayer 
for the deprivation of his money during this perid. If, however, 
interest is not allowable under the state law, the axpayer clearly 
suffers a loss,** which equity may properly prevnt. And even 
though interest is allowed, the intervention of ewity would be 
appropriate if payment of the tax would so far leplete the re- 
sources of the taxpayer as to render him insolventand in danger 
of bankruptcy.* Similarly, the adequacy of the tixpayer’s pro- 
tection would seem questionable where the right of action is 
against the tax officials rather than against the stae itself,*® for 
the bonds of these officials are notoriously inadequate and their 





86 Chicago G. W. Ry. v. Kendall, 266 U. S. 94 (1924). 

87 Singer Sewing Mach. Co. v. Benedict, 229 U. S. 481 (1913) ;Shelton v. Platt, 
139 U. S. 591 (1891); Allen v. Pullman Palace Car Co., 139 U S. 658 (1891) ; 
Dows v. Chicago, 11 Wall. 108 (U. S. 1870) ; Orr v. Allen, 245 Fed 486 (S. D. Ohio 
1917). 

88 Until 1924, the courts made no mention of the inadequacy of the legal rem- 
edy where the state statutes failed to provide for the recovery of interest. In 
Proctor & Gamble Distributing Co. v. Sherman, 2 F.(2d) 165 (S. D. N. Y. 1924), 
the court states that the remedy is not adequate if there is no provision for the 
recovery of interest. See also Hopkins v. Southern Cal. Tel. Co., 275 U. S. 393 
(1928). 

39 Raymond v. Chicago Traction Co., 207 U.S. 20 (1907). 

40 It is beyond the scope of this article to examine the many conflicting deci- 


sions concerning the right of a taxpayer to bring suit against a collector who has 
collected an illegal tax. 
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personal responsibility to\ slight a safeguard. The flexibility of 
equity would enable it to r/quire adequate security as the price of 
denial of an injunction. nally, if the tax collected has been dis- 
tributed among a gieat number of taxing units, thereby requiring 
the expense and dday inddent to a great number of suits to re- 
cover the amount Daid,** equitable interference would be desir- 
able to the end thit the @mtire issue may be decided in a single 
suit. 


Statutes Reppleting Business and Individual Conduct 


The phrase, stitutes regulating business and individual con- 
duct, is used tojdesignate a large and miscellaneous class of 
legislation compising such unrelated subjects as the regulation 
of the conduct @ professions,** the prohibition or regulation of 
manufacture ** ¢ sale ** of commodities, the conditions under 
which certain g@iployments may be enjoyed,** and the nature of 
the use to whia a landowner may put his land.“ 

The essentid differences between this type of legislation and 
the tax statuté which have just been considered are two. This 
legislation imyoses a duty of continued action or inaction vastly 
increasing th¢ burden of protracted litigation; it also affects far 
more closélya class of persons who may and are intended to 





41 This is thecase where the tax is to be paid by a corporation in behalf of its 
stockholders, seeCummings v. National Bank, 101 U. S. 153, 157 (1879); an em- 
ployer is to paythe tax for his employees, Travis v. Yale & Towne Mfg. Co., 252 
U. S. 60 (1920) ; or where the state distributes the tax money among a number of 
taxing units, Chtago G. W. Ry. v. Kendall, 266 U. S. 94 (1924) ; Southern Cal. Tel. 
& Tel. Co. v. Hopkins, 13 F.(2d) 814 (C. C. A. oth, 1926), aff'd, 275 U. S. 303 
(1928). There i no multiplicity where the only claim is that tax officials will again 
levy the tax after the taxpayer recovers at law. Henrietta Mills v. Rutherford 
County, 32 F.(2d) 570 (C. C. A. 4th, 1929). 

42 Crane v. johnson, 242 U. S. 339 (1917) (doctors); Douglas v. Noble, 261 
U. S. 165 (1923) (dentists); McNaughton v. Johnson, 242 U. S. 344 (1917) (op- 
tometrists) ; Bratton v. Chandler, 260 U.S. 110 (1922) (real estate brokers). 

43 Weaver v. Palmer Bros., 270 U. S. 402 (1926). 

44 Tyson v. Banton, 273 U.S. 418 (1927) ; Hygrade Provision Co. v. Sherman, 
266 U.S. 497 (1925) ; cf. Blue Sky Cases, 242 U. S. 539 (1917). 

45 Truax v. Raich, 239 U. S. 33 (1915); Marx v. Maybury, 30 F.(2d) 839 
(W. D. Wash. 1929). 

46 Village of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926); Nectow v. 
Cambridge, 277 U. S. 183 (1928) (zoning cases) ; Terrace v. Thompson, 263 U. S. 
197 (1923) (disposition of land). 
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benefit from its provisions. Like the tax statutes, there is almost 
invariably to be found some inducement to odedience in the form 
of a penalty *’ or provision for summary forfeiture.* 

Those embraced within the terms of a statute of this type find 
themselves subjected to a burdensome limitétion on their freedom 
of conduct, existing and effective independ2ntly of any action at 
law to enforce it, as to the validity of whith no test may be had 
at law in the absence of a breach of its provisions. The very as- 
sumption is of voluntary obedience, and a court of law does not 
give redress for injuries voluntarily incurred. There remain but 
two ways of testing the statute at law: a single breach followed by 
obedience, or complete disobedience, unti] the final determination 
of its validity. 

The first possibility forces the contestant to risk the loss of the 
penalty, if he loses the suit, and the loss flowing from obedience 
even if he wins. In the one case, he pays a high price, to which 
the state has no particularly meritorious claim; *° in the other, he 
suffers a loss which the decision of the court will have established 
to be unjust. The second possibility of continued disobedience in- 
volves a vast accumulation of penalties, mounting constantly as 
the litigation proceeds. Either makes a case even stronger than 
the tax cases for the intervertion of equity, which can enjoin the 
collection of the penalties regardless of its decision on the merits.” 

But conversely, the evil consequences of postponing perform- 
ance of the statutory obligation will be measurably greater, entail- 
ing suspension of measures deemed essential by the state for the 





47 Here it is necessary to distinguish those statutes which are unconstitutional 
because of their excessive penalties, rom those where the penalties render a suit at 
law so hazardous as to make the legal remedy inadequate. In Hygrade Provision 
Co. v. Sherman, 266 U. S. 497, 500 (1925), the Court states that as a property in- 
terest is affected and there is a criminal penalty, hence equitable jurisdiction exists. 
In the latter part of the opinion the Court discusses the penalties from the consti- 
tutional aspect and holds that they ate not so severe as to violate due process. Cf. 
Rai! Coal Co. v. Industrial Comm., 236 U. S. 338 (19015). 

48 Many statutes provide for summary revocation of a license if the statute is 
not complied with. The language of the cases would indicate that wherever a state 
imposes an unconstitutional limitation on the right to carry on business and pro- 
vides as a penalty for non-compliance, the revocation of license to carry on the 
business at all, a court of equity will take jurisdiction. 

49 See Packard v. Banton, 264 UV. S. 140, 143 (1924). 

50 Phoenix Ry. v. Geary, 239 U. S. 277 (1915); Oklahoma Operating Co. v. 
Love, 252 U. S. 331 (1920). 
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public good. As in rate cases, no form of compensation known 
to the law can make vhole this injury to the state, if the injunction 
proves to have been improvidently granted. And in most in- 
stances, those in whose behali the legislation was adopted can like- 
wise receive no return for the benefits which they have lost. An 
injunction may make) possible the continued subjection of the 
buying public to a forbidden form of food, with no recourse to 
any who have purchased and eaten it except for injury proxi- 
mately resulting; or it may foist upon the community for a long 
period undesirable occupations or undesirable practitioners of 
desirable ones. Evils of this sort no bond or other security can 
remedy. But it seems impossible to say more than that the bur- 
den of loss incident to the time necessary for the law to take its 
course must fall one way or the other; there is no way to prevent 
its falling. The possibility of serious loss to the owner of a busi- 
ness or a practitioner of a profession must be weighed against the 
possibility of injury to the public, and the declaration of policy 
by the state must be given the weight it deserves. Rules cannot be 
formulated which will serve to solve the difficulties. The lack of 
a more perfect solution may not be made a criticism of equity since 
no better one may be offered. Rather again, it is a case for the 
exercise of the sound discretion of the chancellor. 


Rate Regulation 


The regulation of rates * of public utilities has been the source 
of prolific and contentious litigation since its beginning at the time 
of the Granger Movemert.°*? The Granger Cases © established 





51 In an analagous series of cases where a regulatory commission orders im- 
provement or extension of service, injunctive relief is also customarily granted. 
The only difference in these cases appears to be that the company can require no re- 
muneration for its additional efforts. Chicago, B. & Q. R. R. v. Oglesby, 198 Fed. 
153 (W. D. Mo. 1912) ; Louisiana Pub. Serv. Comm. v. Morgan’s La. & Tex. R. R., 
264 U. S. 303 (1924); Western & Atl. R. R. v. Railroad Comm., 261 U. S. 264 
(1923); Mississippi R. R. Comm. y. Mobile & Ohio R. R., 244 U. S. 388 (1917); 
Phoenix Ry. v. Geary, 239 U. S. 277 (1915); Van Dyke v. Geary, 244 U. S. 39 
(1917). But where the injury to the public was greater than that to the utility, 
the injunction was denied. Lawrence v. St. Louis & S. F. Ry., 274 U. S. 588 (1927). 

52 See 2 WARREN, SUPREME CourT IN Unitep States History 574 et seq. 

53 Munn v. Illinois, 94 U. S. 113 (1876); Chicago, B. & Q. R. R. v. Iowa, 94 
U.S. 155 (1876) ; Peik v Chicago & N. W. Ry., 94 U. S. 164 (1876) ; Winona & St. 
Peter R. R. v. Blake, 4 U. S. 180 (1876). 
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broadly the power of the states to impose such regulations. Sub- 
sequent decisions of the Supreme Court imposed limitations upon 
this power by holding that regulation must not be extended to the 
field of interstate commerce.™ 

Fundamental to the problem is the doctrine of constitutional 
law, closely adhered to by the courts, that there is a right to have 
the validity of these regulatory enactments tested by judicial 
process.** A statute which makes the reasonableness of the regu- 
lation conclusive upon the courts is unconstitutional.°° Nor may 
this be accomplished by indirection, by imposing excessive penal- 
ties in the event of a determination unfavorable to the con- 
testant.” 

These regulations, like the statutes regulating business and indi- 
vidual conduct, impose a continuing duty sanctioned by a penalty, 
and to this extent the considerations applicable to them are the 
same. But they differ markedly by reason of the very different 
position of those designed to be benefited. When a schedule of 
rates has been declared by the rate making body, these rates, un- 
less they are invalid on constitutional grounds, represent the only 
sum which may be elicited from the consumer. Refusal to serve 
at these rates gives the consumer a right of action on common law 
principles, service at a higher rate, a right of action for the 
difference.”® 





54 This was first determined in Wabash, St. L. & Pac. R. R. v. Illinois, 118 U. S. 
557 (1886). 

55 The grounds for according this right to judicial review are elaborated by Mr. 
Justice Peckham in Ex parte Young, 209 U. S. 123, 148 (1908). 

56 Chicago, M. & St. P. Ry. v. Minnesota, 134 U.S. 418 (1890). This case came 
to the Supreme Court from the state courts, which had held that the statute should 
be construed to make the rate order of the commission conclusive. But the mere 
absence of any provision in the statute providing for judicial review of the rate 
order does not make it unconstitutional, in the event of such a determination by 
the state courts. Louisville & N. R. R. v. Garrett, 231 U. S. 298 (1913). 

57 Ex parte Young, 209 U.S. 123 (1908). The question had been raised pre- 
viously but not decided. See Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 
394 (1894); Cotting v. Kansas City Stockyards Co., 183 U. S. 79, 100 et seq. 
(1901) ; Louisville & N. R. R. v. McChord, supra note 10, at 226. These penalties 
are separable and may be declared void though the remainder of the statute be 
upheld. Willcox v. Consolidated Gas Co., 212 U.S. 19 (1909) ; Missouri Pac. R. R. 
v. Tucker, 230 U. S. 340 (1913). But cf. Wadley Southern Ry. v. Georgia, 235 
U. S. 651 (1915). 

58 Aldrich v. Southern Ry., 95 S. C. 427, 79 S. E. 316 (1913). 
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If, therefore, the utility wishes to raise the constitutional issue 
in a court of law it must face the risk, not only of the loss of a 
penalty, but of litigation at the hands of each customer who is 
denied service at the specified rate. Thus, a test by a single viola- 
tion of the order will place it in the same situation as a litigant 
asserting his rights under a police power statute, with the sole dif- 
ference of one additional suit against it by a customer. It will be 
no better able to recover for the loss during the interval.°” The 
other alternative of uniform disobedience will offer the prospect of 
a flood of litigation of forbidding multiplicity. Furthermore, a 
number of rate statutes visit penalties upon the company’s employ- 
ees as well, and the difficulty of finding employees willing to 
undergo such a risk may be very great. It seems clear that the 
complainant in a rate case may assert an even stronger claim to 
the protection of equity than in either of the groups of cases hereto- 
fore discussed. 

The disadvantages incident to the postponement by injunction 
of the effectiveness of the order are, moreover, materially less. 
Here it is possible to measure accurately the injury inflicted upon 
the beneficiaries of the legislation pending final adjudication, and 
the only ultimate injury need be the economic loss suffered by the 
postponement of the enjoyment of money which, as in the tax 
cases, may normally be compensated by the allowance of interest.” 

It is next necessary to see whether equity is able to strike a cor- 
rect balance between the complainant and the other parties af- 
fected — the state, whose interest is largely one of prestige and of 
the smooth running of its machinery in carrying out its declared 
policy, and the utility’s customers, whose adverse interest is pecu- 
niary. Where interlocutory relief is sought and denied, no prob- 
lem arises. A complainant who is unable to make a satisfactory 
showing of his right thereto may properly be required to obey the 
legislative mandate pending the determination of his suit. But 
.where a restraining order or interlocutory injunction is granted, 





59 This argument was advanced in Ex parte Young, 209 U. S. 123, 163 et seq. 
(1908). See also Dayton v. City Ry., 16 F.(2d) 401, 404 (C. C. A. 6th, 1926), 
where it was suggested that the city would make but one arrest for the purpose of 
commencing a test suit. 

60 A court of equity may find the statute or order valid and yet permanently 
enjoin the collection of penalties. Phoenix Ry. v. Geary, 239 U.S. 277 (10915). 

61 See p. 433, supra. ‘ 
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the complainant is, in fact, obtaining legal validity for the rate 
which it deems reasonable without adjudication of the invalidity of 
the statutory rate,°’ and it may properly be required to secure its 
customers from loss if the interlocutory order be determined to 
have been improper.** This bond may be, and ordinarily is, con- 
ditioned on the keeping of a record of all charges made over and 
above the prescribed rate, to be refunded, in ancillary accounting 
proceedings, if the interlocutory order be found to have been 
improvidently granted. The situation may be handled efficiently 
by a master who will have in his possession, in most cases, the re- 
quired record of the company’s transactions. Difficulties of proof 
and controversial issues will not exist to make the liquidation of 
these claims onerous. In the suit for injunction, the really con- 
tentious issue of constitutionality was determined at a single 
stroke. The few claims that will present real difficulties, such as 
the applicability of the order to certain types of service, would 
have entailed separate actions in any event.®* While entire pro- 
tection to the utility may not be given since customers, not parties 
to the suit and not seeking the benefit of the bond, may bring suits 
at law in the state courts for damages, it would seem that most 
of them would prefer to avail themselves of the speedy and effec- 
tive procedure before the master, if the penal sum of the bond is 
adequate. On the whole, satisfactory protection seems to be given 
to both parties. 





62 But where the company attempts to take advantage of the relief given by 
prescribing exorbitant rates, it too may be enjoined. Jn re Arkansas R. R. Rates, 
168 Fed. 720 (E. D. Ark. 1909). 

63 Virginia Ry. v. United States, 272 U.S. 658 (1926). 

64 Some difficulty is raised where the Supreme Court reverses a decision of a 
lower court which had granted a final injunction. Where this court in its mandate 
orders a dismissal “ without prejudice ” and remands “ for further proceedings,” it 
is clear that the district court may act. In re Louisville, 231 U. S. 639 (1914); 
Arkadelphia Milling Co. v. St. Louis, S. W. Ry., 249 U. S. 134 (1919). But where 
the Supreme Court merely dismisses without these restrictive words, doubt has 
been thrown upon the power of the district court to act. St. Louis, I. M. & S. 
Ry. v. McKnight, 244 U. S. 368 (1917). 

65 See the problems raised in the Arkadelphia case, 249 U. S. 134 (1919); see 
also St. Louis, I. M. & S. Ry. v. Hasty & Sons, 255 U.S. 252 (1921). 

66 St. Louis, I. M. & S. Ry. v. McKnight, 244 U. S. 368 (1917). But where the 
action is simply for damages as distinguished from restriction of benefits received, 
it has been held that no relief may be granted. Tenth Ward Road Dist. No. 11 v. 
Texas & Pac. Ry., 12 F.(2d) 245 (C. C. A. sth, 1926). 
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Furthermore, equity is sufficient for the purpose where an ap- 
peal is taken. An appeal does not of itself stay the order given.*’ 
Such stay may be granted as a matter of discretion, either by the 
court to which or from which the appeal is taken, but generally 
by the latter, since its more complete knowledge of the case makes 
it better able to exercise the discretion wisely.“° Upon reversal of 
a final decree granting the injunction sought, the customers have 
a right of action for restitution of the benefits improperly received 
by the utility, a right which they may assert even in the absence 
of any bond, if they belonged to the class affected by the order.” 
If the order reversed was one denying an injunction it would seem 
that no help could be given to the complainant who has been im- 
properly denied relief. Presumably it has been obeying the terms 
of the statute or order, and while liable to no penalties will thus 
have no right of action for the services voluntarily rendered for 
the lower figure. If an interlocutory injunction was granted, re- 
lief may be had upon the bond, even though on final injunction the 
bond was dissolved.”* The bond, being statutory, does not carry 
over to the final order, but the mandate of the appellate court 
ordering the reversal of the final decree also calls for the reversal 
of the incidental order discharging its obligation.” 

From the point of view of the interest of the appellate court in 
having a complete and suitable presentation of the facts, the use 
of equity is extremely effective. The great complexity of rate 
litigation, involving difficult problems of accounting and corporate 
finance, makes them unsuited to the machinery of a court of law.” 
The services of a master are nowhere more desirable, and these 





67 Hovey v. McDonald, 109 U. S. 150, 161 (1883) ; Knox County v. Harshman, 
132 U.S. 14 (1889). 

68 Jn re Haberman Mfg. Co., 147 U.S. 525 (1893). 

69 Equity Rule 74, 226 U.S. 670 (1913) ; Merrimack River Sav. Bank v. Clay 
Center, 219 U. S. 527, 535 (1911). 

70 Virginian Ry. v. United States, 272 U. S. 658 (1926). 

71 This is true although they were not named as parties to the original suit. 
St. Louis, I. M. & S. Ry. v. McKnight, 244 U. S. 368 (1917). 

72 Houghton v. Cortelyou, 208 U. S. 149 (1908). 

73 Arkadelphia Milling Co. v. St. Louis, S. W. Ry., 249 U.S. 134 (1919). 

74 “Tt is not competent for each individual having dealings with the carrying 
corporation . . . to raise a contest in the courts over the questions which ought to 
be settled in this general and conclusive method.” Chicago, M. & St. P. Ry. v. 
Minnesota, 134 U. S. 418, 460 (1890). 
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services are peculiarly within the power of equity to accord. The 
flexibility of the procedure in chancery makes possible the gather- 
ing and digesting of facts, most of them dealing with the highly 
specialized and difficult field of valuation, in the most effective 
manner known to the processes of the law. 

For all purposes, then, equity seems a highly efficient medium 
for the adjudication of constitutional issues arising from rate 
regulation. 


Statutory Restrictions on the Use of the Injunction 


The numerous attacks in recent years upon the use of the fed- 
eral injunction have resulted in considerable activity on the part 
of Congress in an attempt to perfect the equity procedure of the 
federal courts. Much of the antagonism has arisen in labor cases, 
but it has evoked legislation of broader scope, and conflict as to 
the particular type of cases under consideration has itself pro- 
duced important statutes applicable only to these cases.” Of this 
legislation, the most important is that contained in the Clayton 
Act and in the act creating the three-judge court. 

The Clayton Act “ contains, in certain of its sections, a real 
code for the regulation of the conduct of federal judges when re- 
straining orders or interlocutory injunctions are sought, with em- 
phasis, for the most part, on safeguards against the abuse of power 
to the injury of respondents. Applicable to all kinds of cases, 
three of its sections are nevertheless of special importance here. 
Of these, the first is devoted primarily to reducing ex parte 
orders to a minimum.” Preliminary injunctions without notice 
are forbidden. A restraining order may be given ex parte, but 
only for a limited time, upon a clear showing of immediate neces- 





75 Three cases about twenty years ago were directly responsible for spurring 
Congress to act in curbing the power of the federal district judges. See the remarks 
of Senator Overman in 42 Conc. REc. 4866 (1908). 

76 38 STAT. 730 (1914). 

77 38 Strat. 737 (1914), 28 U.S. C. § 381 (1926) ; see note 67, supra. 

78 Ex parte restraining orders were first introduced into federal equity procedure 
by statute in 1872. Act of June 1, 1872, c. 255, §7, 17 Stat. 196. In the earlier 
statute, 1 STAT. 334, 335 (1793), it was provided: “.. . nor shall a writ of injunc- 
tion be granted . .. in any case . . . without reasonable previous notice to the 
adverse party, or his attorney, of the time and place of moving for the same.” 
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sity, with a statement by the judge of his reasons for granting it, 
and subject to the right of the respondent to appear, on notice, to 
move to set it aside. By giving each side an opportunity to present 
its case, these provisions greatly reduce the possibility that in- 
junctive relief will be granted improvidently, and thus limit the 
field of conflict incident to the use of interlocutory orders. The 
next section requires the giving of adequate security for costs 
and damages wherever interlocutory relief is obtained.”® This 
provision making obligatory what was formerly within the dis- 
cretion of the judge is a manifest step forward, assuring a protec- 
tion which otherwise might have been neglected. The judge or 
court will now require the security of its own motion. The third 
and last section of importance here requires that the reasons for 
the issuance of the restraining order or interlocutory injunction 
shall be stated, that the acts enjoined be specifically set forth, and 
that proper notice be given the parties affected, in the absence of 
which they will not be bound.*® The Supreme Court has stressed 
the importance of an opinion to apprise the respondent of the 
nature of the case against him,** obviating the possibility that he 
will have to fight back blindly — a safeguard particularly neces- 
sary if the restraining order has been issued ex parte. The advan- 
tage to the appellate courts of the requirement that the reasons for 
the decree be set forth is likewise great, all the more when the case 
is appealed directly from the interlocutory order. The require- 
ment is not jurisdictional, however, and the absence of the pre- 
scribed statement does not make the decree void,** but it may be 
presumed that the federal judges will not disregard the statute, 
nor the Supreme Court permit them to do so. The further pro- 
vision requiring the terms of the injunction to be specific enables 
the respondent to avoid prosecution for contempt and to attack a 
decree which is too broad, and it enables an appellate court to take 
issue with the terms of the order although it may support its 
general purpose. 

The second important statutory provision is the present section 















79 38 STaT. 738 (1914), 28 U.S. C. § 382 (1926). 
80 38 SraT. 738 (1914), 28 U.S. C. $ 383 (1926). 
81 See Lawrence v. St. Louis & S. F. Ry., 274 U.S. 588, 596 (1927); Arkansas 
R. R. Comm. v. Chicago, R. I. & P. R. R., 274 U. S. 597, 603 (1927) ; Virginia Ry. 
v. United States, 272 U. S. 658, 675 (1926). 

82 Lawrence v. St. Louis & S. F. Ry., 274 U. S. 588 (1927); Arkansas R. R. 
Comm. v. Chicago, R. I. & P. R. R., 274 U.S. 597 (1927). 
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266 of the Judicial Code,** an act directed solely to the ameliora- 
tion of some of the difficulties peculiar to constitutional cases. 
Agitation starting at the time of the decision in Ex parte Young,** 
finally culminated, in 1910, in the passage of this statute, of which 
the fundamental feature was the jurisdictional *° requirement that 
three judges, one of whom must be a circuit judge or Justice of 
the Supreme Court, shall sit in certain of these cases. The three- 
judge court, as a court of higher dignity less likely to be offensive 
in its actions and better calculated to secure deliberation and 
breadth of judgment in the granting of relief, has been of great 
value in reducing the number of improvident orders and in mini- 
mizing the antagonism of the states at the interruption of their 
activities by injunction of a single district judge.** In addition, 
the act serves to shorten the period of necessary injury to either 
state or complainant pending the culmination of the litigation, by 
providing for direct appeal to the Supreme Court from an inter- 
locutory or final order, with precedence on the appellate docket. 
But this act, with its salutary provisions, is limited in its appli- 
cation. At first applying only to the most irritating exercise of 


jurisdiction, the hearing on motion for an interlocutory injunction 
prior to the determination of the constitutional issue,*’ it was later 





83 36 STAT. 1162 (1911) ; 37 STAT. 1013 (1913) ; 43 STAT. 938 (1925), 28 U.S. C. 
§ 380 (1926). 

84 209 U.S. 123 (1908). Immediately following this decision several bills were 
introduced in both Houses of Congress aiming to limit the powers of a single judge. 
The first of these to become law was that introduced by Senator Overman (North 
Carolina) which was attached as a rider to the Commerce Court bill. 36 Star. 5309, 
557 (1910). This rider, with slight changes, was incorporated in the Jupic1at CopE 
as § 266, 36 Stat. 1162 (1911), 28 U. S. C. § 380 (1926). 

85 Crescent Mfg. Co. v. Wilson, 242 Fed. 462 (C. C. A. 2d, 1917) ; Hebe Co. v. 
Calvert, 246 Fed. 711 (S. D. Ohio 1917) ; Southern R. R. v. Watts, 289 Fed. 301 
(E. D. N. C. 1923) ; Fox Film Corp. v. Trumbull, 7 F.(2d) 715 (D. Conn. 1925), 
appeal dismissed, 269 U. S. 597 (1925). 

86 See 45 Conc. REC. 7254 et seg. (1910), and in particular the remarks of Sena- 
tor Overman: “ The point is, this amendment is for peace and good order in the 
State. Whenever one judge stands up in a State and enjoins the governor and the 
attorney-general, the people resent it, and public sentiment is stirred, as it was in 
my State [North Carolina] when there was almost a rebellion, whereas if three 
judges declare that a state statute is unconstitutional the people would rest easy 
under it.” Ibid. at 7256. 

87 Before the amendment of 1925, when the three judges either granted a final 
injunction or dismissed the bill, § 266 did not apply. The appeal if taken had to 
be taken under § 238 of the Jupictat Cope, 36 Strat. 1157 (1911), 28 U.S. C. 345 
(1926). Shaffer v. Carter, 252 U. S. 37, 44 (1920). And where an interlocutory 
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extended to avoid the incongruity of permitting a single judge to 
grant the final injunction, thus in a measure reversing the decision 
of the three judges who heard the interlocutory motion.* But 
where only final relief is sought, one judge may still sit, and there 
is no direct appeal to the Supreme Court.*® While it is a fair 
criticism that a final injunction, which may be reversed on appeal, 
is also an interference with state action, and calls for the same 
safeguards, the burden placed on the federal courts by the three- 
judge provision is such as to discourage its extension. An addi- 
tional limitation lies in the nature of the state legislation attacked. 
It comprehends state statutes, and by amendment orders of state 
administrative bodies, thus covering the important group of rate 
cases,°”® but not municipal ordinances ® or injunctions against local 
officers involving matters of only local interest, even though the 
constitutionality of a state statute is challenged.** Conceding the 
desirability of relieving the federal courts from the burden of 
assembling three judges in cases other than those of the first mag- 
nitude, the fact remains that the benefits conferred by the statute 
are not widely disseminated, and that a multitude of cases exist 


where injunctions may be issued by a single judge, and where 
review is by the slower procedure of appeal to a circuit court of 
appeals and petition for certiorari to the Supreme Court. 





decree had been given and later a final decree was entered by the lower court, the 
interlocutory decree was deemed to be merged in the final decree and the appeal if 
taken had to come under § 238. Smith v. Illinois Bell Tel. Co., 270 U. S. 587 
(1926) ; Pacific Tel. & Tel. Co. v. Kuykendall, 265 U.S. 196 (1924). 

88 43 Stat. 938 (1925), 28 U.S. C. $345 (1926). Equity Rule 74, 226 U. S. 
670 (1913), does not, since the amendment, give a single judge power to grant a 
restraining order pending an appeal from an order of a three-judge court deny- 
ing an interlocutory injunction. Cumberland Tel. & Tel. Co} v. Louisiana Pub. 
Serv. Comm., 260 U. S. 212 (1922). 

89 Smith v. Wilson, 273 U. S. 388 (1927); Moore v. Fidelity & Dep. Co., 272 
U. S. 317 (1926) ; see Ex parte Buder, 271 U. S. 461, 464 et seg. (1926) ; King Mfg. 
Co. v. City Council of Augusta, 277 U.S. 700 (1928). 

90 37 STaT. 1013 (1913), 28 U.S. C. § 380 (1926). 

91 Cumberland Tel. & Tel. Co. v. Memphis, 198 Fed. 955, 956 (W. D. Tenn. 
1912); Ex parte Collins, 277 U. S. 565 (1928); Ward Baking Co. v. Fernandina, 
29 F.(2d) 789 (S. D. Fla. 1928); Uihlein v. City of St. Paul, 32 F.(2d) 748 
(C. C. A. 8th, 1929). : 

92 Ex parte Williams, 277 U. S. 267 (1928); St. Louis, S. W. Ry. v. Board of 
Levee Dist., 32 F.(2d) 124 (C. C. A. 8th, 1929); Suncrest Lumber Co. v. North 
Carolina Park Comm’r, 30 F.(2d) 121 (W. D. N. C. 1929); Public Nat. Bank v. 
Keating, 29 F.(2d) 621 (S. D. N. Y. 1928). 
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THE FEDERAL CourRTS 


The federal courts exist as a complete organization, distinct 
from the courts of the states, and their jurisdiction is determined 
with regard to their own statutes and rules. In constitutional 
cases, jurisdiction exists inevitably by reason of the presence of 
the federal question; equity jurisdiction is then determined ac- 
cording to federal jurisprudence. The equity requirement that 
there must be no adequate remedy at law ** is satisfied if no such 
remedy is available in the federal system.** Specially designed 
statutory remedies of the states, and the possibility of relief in 
state courts of chancery, may thus be disregarded. 

The main limitation upon this doctrine exists in the rule, else- 
where fully discussed,*° that the federal courts will not inter- 
fere until the legislative process has been completed. This limita- 
tion is of particular importance in rate litigation where often 
legislative and judicial functions are mingled by the states in the 
machinery established for the promulgation of the orders. The 
commissions ordinarily hold extensive hearings before issuing 
their orders; often rehearings may be obtained if the orders are 
deemed confiscatory, and may be required as a condition prece- 
dent to state review; and many statutes enlist the services of the 
state courts with varying powers, legislative and judicial. The 
precise point at which the proceedings make the transition from 
the legislative to the judicial process may be difficult of ascertain- 
ment, yet it is undesirable to strike too soon, and too hasty deter- 
minations of invalidity transgress the boundaries of judicial self- 
limitation which must separate state authority from federal. 





93 Sec. 267 of the Jupic1at Cope provides: “ Suits in equity shall not be sus- 
tained in any court of the United States in any case where a plain, adequate, and 
complete remedy may be had at law.” 36 StaT. 1163 (1911), 28 U. S. C. § 384 
(1926). 

94 Smyth v. Ames, 169 U. S. 466 (1898); Chicago, B. & Q. R. R. v. Osborn, 
265 U. S. 14 (1924); Missouri v. Chicago, B. & Q. R. R., 241 U. S. 533 (1916); 
Singer Sewing Mach. Co. v. Benedict, 229 U. S. 481 (1913); Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210 (1908); Hill City v. Youngquist, 32 F.(2d) 819 
(D. Minn. 1929) ; cf. Smith v. Reeves, 178 U. S. 436 (1900). But where a state 
statute creates a new legal right upon which action may be brought in a federal 
court, the legal remedy is adequate. Cruikshank v. Bidwell, 176 U. S. 73 (1900). 

95 Lilienthal, The Federal Courts and State Regulation of Public Utilities (1930) 
43 Harv. L. Rev. 379, 385-402. 
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While the doctrine is an important example of comity and judicial 
deference to the interest of the states, it is restricted in its scope ** 
and noteworthy for the difficulties attached to its application. 
With this exception, the power of the federal courts to hear and 
determine these cases is limited only by the general principles of 
equity jurisdiction. 

The desirability of the continuance of this situation must be 
judged from the point of view of the litigants, of the proper rela- 
tions between the state and federal courts, and of the proper prepa- 
ration of causes for the Supreme Court’s determination of con- 
stitutional issues. To the litigants, the essential considerations 
would seem to be those of efficiency and speed. With the excep- 
tion of individual prolonged cases of rate litigation, the federal 
courts offer machinery calculated to bring a contest before the 
Supreme Court with greater speed than generally will be found 
in the states.°’ To this extent they are more attractive, since the 
speed tends to minimize the interval of time requisite to a de- 
cision, the burden of which must be distributed. In the greater 
number of cases, the choice will be between state and federal 
courts of equity. Equity procedure and equitable remedies are 
so far rooted in precedent that substantially similar relief may 
be anticipated from either forum. In the tax cases and the rate 
cases, it is ordinarily necessary to present the claim of infringe- 
ment of constitutional rights to state administrative bodies before 
resort may be had to the courts. But this may not be avoided by 
invoking the aid of the federal courts, for they will not act until 
the state has taken its final legislative action.°* Moreover, 
regardless of the forum to which the complainant turns, he is 
entitled under the Constitution to an opportunity for submitting 
his constitutional rights “to a judicial tribunal for determining 
upon its own independent judgment as to both law and facts.” ® 





96 Lilienthal, supra note 95, at 387-88, 391, 393-05; cf. Warren, Federal and 
State Court Interference (1930) 43 Harv. L. REv. 345, 376-77. 

87 Thus, under § 266 of the Jupiciat Cong, 28 U. S. C. § 380 (1926), direct 
appeal may be taken to the Supreme Court from either a final or an interlocutory 
order of the district court of three judges, and the case is advanced upon the docket 
of the Supreme Court. Such procedure is not available where litigation comes from 
the state courts. 

98 Prentis v. Atlantic Coast Line Co., 211 U. S. 210 (1908). 

99 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 289 (1920) ; 
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The differences are thus narrowed down to the ability of the two 
systems to preserve the litigants from undue loss pending the 
termination of the litigation. Except where the normal forms of 
judicial procedure under the state system have been supplanted 
by special statutory machinery, rendering unavailable the use of 
interlocutory orders conditioned upon the posting of a bond, or 
other conditional relief pending the termination of the litigation, 
often occurring in rate and tax statutes, the remedies of the two 
systems are substantially the same, and there appears no sub- 
stantial ground for preference between them. 

The problems raised by the conflict between the operations of 
the state and federal judiciary must be considered from two as- 
pects: that of actual physical interference by injunction on the 
action of state officers, and that of the intangible interference with 
state sentiment or pride. Assuming as we must that the validity 
and utility of equity is established, whenever an injunction is 
granted, there is undoubtedly real interference with the carrying 
out by the state governments of their legislative objects. What- 
ever the balance of convenience between competing interests, the 
fact of interference remains; but unless one assumes prejudices 
which will color the use of judicial discretion, no reason suggests 
itself why, in most cases, the same relief would not be granted and 
the same interference ensue, regardless of which forum is exer- 
cising jurisdiction.*°° Aside from the possible advantage to the 
state of greater speed in the federal courts, there seems little 
ground for choice. But from the aspect of state sentiment, the 
situation is very different. To have a judge or court belonging to 
another governmental system inhibit the enforcement of measures 
designed for the public weal is another matter from having local 





Bluefield Water Works & Improvement Co. v. Public Serv. Comm., 262 U. S. 
679 (1923); see Buchanan, The Ohio Valley Water Company Case and the Valua- 
tion of Railroads (1927) 40 Harv. L. Rev. 1033; Albertsworth, Judicial Review of 
Administrative Action by the Federal Supreme Court (1921) 35 id. 127, 138; 
Curtis, Judicial Review of Commission Rate Regulation — The Ohio Valley 
Case (1921) 34 id. 862; Pound, The Judicial Power (1922) 35 id. 787, 791; Biklé, 
Judicial Determination of Questions of Fact Affecting the Constitutional Validity 
of Legislative Action (1924) 38 id. 6, 23, 26; Brown, The Functions of Courts and 
Commissions in Public Utility Rate Regulation (1924) 38 id. 141; Wiel, Administra- 
tive Finality (1925) 38 id. 447. 

100 See Friendly, The Historic Basis of Diversity Jurisdiction (1928) 41 Harv. 
L. Rev. 483. 





450 HARVARD LAW REVIEW 


judges or courts do it. In the past, bitter antagonism has been 
aroused by the orders of federal judges in these cases. The worst 
storm was that which burst upon the decision in Ex parte Young,'" 
but the continuance of the practice, although it may have miti- 
gated, has not eradicated the feeling of trespass aroused in cases 
of popular interest. The federal system of government is a deli- 
cate mechanism constantly subject to encroachment from either 
side. To permit the questions of division of power between the 
component parts to lie entirely in the hands of the national judi- 
ciary, creates a real possibility of actual, and suspicion of still 
greater, encroachments. These considerations would seem to out- 
weigh the slight possibility that greater speed in the federal courts 
may tend to lessen the period of interference. Furthermore, it is 
in the hands of the states to speed up their own procedure. There 
exists, then, a cogent argument against the prevalence of the inci- 
dence of these suits in the national courts. 

The problems raised by the /nterborough case*” present the 
final subject of investigation. The essential feature of that de- 
cision was that the Supreme Court felt itself unwilling to decide 
important questions under the Constitution when prior local ques- 
tions had received no answer. The present discussion must, then, 
be maintained from the aspect of a Supreme Court realizing that 
its decision will go beyond the issue between the particular liti- 
gants and pick out another point of demarcation in the distribu- 
tion of power between the competing sovereigns. 

In any particular case, three questions are determinative of the 
issues: (1) What does the state statute say? (2) What is the 
situation upon which it operates? (3) What does the Constitu- 
tion say? The capacity of the federal courts, as opposed to those 
of the state, to present the case so that the Supreme Court, in the 
performance of its function of ultimate constitutional arbiter, may 
best answer these questions, is the essence of the problem. 

The federal courts can offer themselves as specialists in federal 
matters, and hence are better suited to answer the third question. 
Questions arising under the laws and Constitution of the nation 
have constituted the great body of their jurisdiction since the first 
Judiciary Act. For the answer to the first question, the opposite 


101 209 U. S. 123 (1908). 
102 Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159 (1929). 
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is true. Clearly a state court is best designed to give a statement 
of what the state law is. It will be dealing with its own decisions, 
and construing the language of a legislature whose enactments it 
is its daily task to construe. Its own interpretation, moreover, 
binds the national courts. 

The second question, however, raises a more serious doubt. A 
distinct advantage of the federal courts lies in their place as in- 
ferior members of the same system as the Supreme Court. By 
reason of this, the Supreme Court may control them more easily, 
may insist that adequate attention be paid to the finding of facts 
and that opinions be written, and thus may insure that the federal 
courts give the best that lies within their power. It may be further 
argued that the federal courts, being specialists in federal ques- 
tions, are best able to know what facts are relevant and hence may 
offer findings of greater value. On the other hand, the state courts 
would seem potentially better able to find these facts by reason 
of their greater proximity to them. Most constitutional issues 
involve a close examination of the situation with which the statute 
deals. What this situation is, the reasons for the legislation, and 
the effect it will have, may lie deep in the roots of local peculiar- 
ities. Moreover, the very quality of specialization in federal ques- 
tions might lead the federal courts to ignore the special peculiar- 
ities of individual cases and to attempt to squeeze them unduly 
into general categories. Nor does the power of control in the Su- 
preme Court over the inferior federal courts seem of great sig- 
nificance. Presumably the state courts will be diligent in their 
efforts to produce an adequate record, and many states by statute 
require opinions to be written in constitutional cases setting forth 
the reasons for the decision; certainly it is the universal practice. 

These considerations reveal that the weight is not entirely on 
one side. The most distinct advantages are those involved in the 
special knowledge by each system of its own law. On which would 
the Supreme Court most desire help? The answer seems obvious. 
It is, itself, the supreme specialist in the field of national law. 
The ruling precedents are its own. But as to state law and the 
meaning of the state legislation, it is acting in a field in which it 
is anything but versed, and in which, moreover, the state supreme 
court is the ultimate arbiter. Even the oft-repeated rule that of 
two possible interpretations the one consistent with constitution- 
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ality shall be given, may not always obviate the possibility that 
a state statute may be held unconstitutional on an interpretation 
that the state courts would not have given. A further considera- 
tion of importance is that, whereas the state jurisprudence may be 
quite peculiar to itself, the constitutional question may very likely 
be coincident with identical questions under similar language in 
the state constitutions. So many fundamental provisions exist 
in both constitutions that the state courts will be at far less of a 
handicap in the national field than are the federal courts in the 
state field. Viewed in this light, it seems clear that the advantages 
incident to prior state determination are substantially greater than 
those involved in prior federal determination. 


LEGISLATION AFFECTING THE SCOPE OF JURISDICTION OF THE 
FEDERAL CourRTS 


The marked activity of Congress toward the improvement of 
the federal judicial machinery has not often been directed toward 
the limitation of its use.*°* Only one important provision tending 
toward limitation has been adopted, and this has proved abortive. 
It evidences nevertheless an inclination in Congress toward such 
restriction, and a consideration of the reasons for its failure may 
point the way to some further and more successful change. 

The change was made in 1913, by amendment to section 266 of 
the Judicial Code. It reads as follows: 


“Tt is further provided that if before the final hearing of such appli- 
cation a suit shall have been brought in a court of the state having 
jurisdiction thereof under the laws of such state, to enforce such statute 
or order, accompanied by a stay in such state court of proceedings under 
such statute or order pending the determination of such suit by such 
state court, all proceedings in any court of the United States to restrain 
the execution of such statute or order shall be stayed pending the final 
determination of such suit in the Courts of the state. Such stay may be 
vacated upon proof made after hearing, and notice of ten days served 





103 Compare the notable extension, in 1875, of general jurisdiction over con- 
troversies arising under the Constitution and laws of the United States, regardless 
of diversity of citizenship. Act of March 3, 1875, 18 Stat. 470, 28 U.S. C. $71 
(1926). This provision had previously existed for a brief period. Act of Feb. 13, 
1801, 2 Stat. 89, repealed by Act of March 8, 1802, 2 STAT. 132. 
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upon the attorney general of the state, that the suit in the state courts 
is not being prosecuted with diligence and good faith.” 1° 


It seems clear that this statute was intended to aid in the 
transfer of a substantial part of the constitutional cases to the 
state courts, provided that adequate protection be given, by ap- 
propriate stays, to the litigant whose individual rights were in- 
volved. It applies only where constitutional issues are raised by 
injunction in the federal courts, and operates to divest these courts 
of jurisdiction. But so many cases have continued to reach the 
Supreme Court through the lower courts in cases where the trans- 
fer might have taken place,’® that for practical purposes the 
statute might as well never have been adopted. 

The reason for its failure would seem to lie in its permissive 
character; it places upon the states the burden of making the 
removal. It requires both the action of the law officers of the 
state, and the existence of a particular form of statute which per- 
mits an action to enforce state laws before their violation and 
makes possible the granting of a stay of the general scope neces- 
sary for its satisfaction. Few states have any such statute, or 
have moved to take advantage of the opportunity given them by 
the adoption of appropriate legislation or the utilization of such 
legislation as they have. 

This state of facts undoubtedly weakens that portion of the 
argument against the use of the federal courts which is based upon 
the antagonism created by their injunctions. But the stronger 
argument remains, that the present system is not best adapted to 
the presentation of the ultimate issues. A remedy is to be desired, 
and the failure of the amendment of 1913 indicates that any 
change must be one to which state codperation by affirmative ac- 
tion is not necessary. 


CoNCLUSION 


The foregoing discussion would seem to reveal the following: 
(1) The equity procedure of the federal courts has been made as 
efficient as it well may be for the solution of the problems raised 





104 Act of March 4, 1913, c. 160, 37 STAT. 1013, 28 U. S. C. § 380 (1926). 
105 Pogue, supra note 12. 





454 HARVARD LAW REVIEW 


by the widespread use of the federal injunction in constitutional 
cases. (2) It is preferable, however, that state rather than federal 
courts give the initial consideration to such problems. (3) Liti- 
gants will not, of their own motion, choose the state courts. 
(4) The states will not take sufficient initiative to avail themselves 
of an opportunity to transfer cases to their own courts. 

Therefore any solution must: (1) preserve so far as possible 
the advantages of the federal equity procedure, (2) place upon 
the jurisdiction of the federal courts a definite limitation to which 
they must yield in the first instance. It is suggested that this 
result may be satisfactorily accomplished by a requirement that 
injunctions be denied where an adequate remedy may be obtained 
in the state courts. 

The rule that equity acts only in the absence of an adequate 
remedy at law means, for federal equity courts, the absence of an 
adequate remedy at law enforceable in federal courts.*°° The 
logic or desirability of this rule for the general purposes of federal 
equity practice is not here in question. But in the class of cases 
under consideration, the rule is directly contrary to the stated pur- 
pose of transferring causes to the state courts so far as may be 
consistent with the protection of the rights of litigants. If such a 
purpose is in fact desirable it would seem the part of wisdom to 
alter the rule. 

Assuming that the change is made, a federal judge, presented 
with a bill for an injunction against state action alleged to be un- 
constitutional must determine, as a prerequisite to his jurisdiction, 
whether the complainant may receive adequate protection 
elsewhere, either by bill for injunction in the state court or by 
special statutory procedure. If he may, there will be no federal 
power to act. Thus is avoided the difficulty raised by the previ- 
ous amendment, of requiring affirmative codperation by the 
states. 

But the federal court will have jurisdiction, and the injunction 
should not be denied where investigation reveals that the state 
courts cannot offer a remedy adequate by federal standards. This 
means that the complainant must be able to raise the issue of con- 
stitutionality without being subjected to penalties and ruinous 





106 See note 94, supra. 
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losses. In substance, he must be able to obtain injunctive relief 
or its equivalent, and this requires an interlocutory as well as a 
final injunction. It need not be shown that the state courts use 
their discretion as freely as would the federal judge, but only that 
the same discretion exists. Since this requirement exists under 
the proposed statute, the rights of the individual litigant seem 
adequately protected. 

A further advantage of such a statute lies in the relief of the 
federal courts from determining the knotty question of what con- 
stitutes premature interference in rate cases where the state courts 
have varying powers of direct review of commission orders.*” 
Under the initial test of the adequacy of the state remedy, 
many of these cases would be disposed of without regard to the 
delicate problem of singling out the precise moment when the 
legislative process of the state has ended and the judicial process 
begun. 

It has been seen that section 266 was interpreted to apply only 
to cases of state-wide importance.’ But this statute imposed a 
heavy burden on the federal courts, and consequently received a 
strict interpretation. The present amendment, being for the relief 
of those courts, offers no good reason for the same limitation. 
Although the cases of local interest would not arouse antagonism 
in the states and do not subject the federal courts to the burden 
of assembling three judges, there seems no reason why the federal 
forum should be left open to litigants in petty matters where it is 
closed in important ones, particularly since such litigation is un- 
likely to raise many important questions for the Supreme Court. 
Possibly similar phrasing to that used in section 266 would receive 
broader construction, but the statute should be so drawn as to 
comprehend clearly all forms of state legislative activity without 
resort to construction. Again, although the antagonism of the 
states is most often aroused by the use of the interlocutory injunc- 
tion, and section 266 is drawn so as to apply only where such 
relief is sought, for the present purpose such limitation would 
seem unnecessary. The statute should comprehend all cases 
where injunctive relief is sought. 

It would seem wise to pre vide against. the possibility of injury 





107 See supra p. 447; Lilienthal, loc. cit. supra note 95. 108 See supra p. 446. 
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to the complainant by arbitrary delay in the state courts. Upon 
a showing that such tactics were being pursued, the federal court 
should be empowered to recover its jurisdiction and proceed with 
the case. Although such a provision would leave much to the 
discretion of the federal judge, it is improbable that he would 
utilize it to nullify the general provisions of the statute. The use 
of clear language requiring a showing that the action of the state 
courts was arbitrary and unreasonable, coupled with the super- 
vision of the appellate federal courts, would appear to give ample 
protection. 

Finally, the question arises whether a court of three judges 
should be called, under the proposed statute, to determine the 
existence of jurisdiction. But the very purpose of the suggested 
change is to eradicate the situation which made necessary the 
three-judge court provided for under section 266. The determina- 
tion of equity jurisdiction should first be made by a single judge 
and, if it be found to exist, the three judges should then be called. 
Since, however, the question would be one of jurisdiction, it would 
seem that the three judges could reverse the single judge and dis- 
miss the case if they found him to have been in error. 

To accomplish these purposes the following statute is sug- 
gested: 


“No injunction suspending or restraining the enforcement, opera- 
tion, or execution of any statute of a State or ordinance of a municipality 
by restraining the action of any officer of such State or municipality in 
the enforcement or execution of such statute, or in the enforcement or 
execution of an order made by an administrative board or commission 
acting under and pursuant to the statutes of such State or ordinance of 
such municipality, shall be issued or granted by any Justice of the Su- 
preme Court or by any district court of the United States, or by any 
judge thereof, upon the ground of the unconstitutionality of such statute 
or ordinance, where a plain, speedy, and efficient remedy may be had at 
law or in equity in the courts of the State. 

“ Provided, that in any case in which it is satisfactorily shown, after 
ten days’ notice to the State Attorney General, that there is unreasonable 
and prejudicial delay in the accordance of the aforesaid remedy in the 
State courts, it shall be competent for the federal court to entertain a 
suit for injunctive relief in manner and form as if there had been no 
adequate remedy in the State court.” 
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It is believed that the adoption of such a measure by Congress 
would be of material assistance in remedying the defects in the 
present use of the federal injunction in constitutional cases. 


John E. Lockwood. 
Carlyle E. Maw. 


Samuel L. Rosenberry. 
New York Crry. 
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ORGANIZED LABOR AND RESTRAINTS ON INTERSTATE COMMERCE. — 
Since the first application of the Sherman Act ' to activities of organized 
labor in the Danbury Hatters’ case,” the Supreme Court has been feeling 
its way toward a complete formulation of what, in this field, constitutes 
an actionable restraint on interstate commerce. This process is by no 
means finished,® but there are enough decisions to indicate fairly defi- 
nitely that a few principles are settled. 

In every situation with which this discussion is concerned, interstate 
commerce is involved, but not always does there exist the directness of 
interference required by the Sherman Act; * the presence of this quality 
is the first problem confronting a court. The typical process is produc- 
tion in one state, transportation into another state, and sale or use there. 
The interference may be at one or more of several points in this process; 
and any such interference will indirectly affect the whole.® The clear- 
est case is that in which actual interstate transportation is directly 
affected. Here is a direct restraint regardless of other factors.* But the 
problem is much more difficult when the interference is at the point of 
production, for the mere production of goods for shipment in interstate 
commerce is not a part of that commerce.’ Whether strikes, picketing, 
and like activities at mine or factory constitute a direct restraint of such 





1 26 Stat. 209 (1890), 15 U. S. C. §§ 1-7, 15 (1926). 

2 Loewe v. Lawlor, 208 U.S. 274 (1908) ; see (1908) 21 Harv. L. REv. 450. 

8 The applicable decisions of the Supreme Court are not more than nine in 
number, and the cases in lower federal courts are not numerous enough to indicate 
with any certainty the probable future development. Little reliance has, on the 
whole, been placed upon decisions under the Sherman Act concerning other kinds 
of restraints, though some of them have occasionally been invoked as to general 
principles. 

4 Only direct restraints upon interstate commerce are condemned by the Sher- 
man Act; it does not apply to incidental or indirect interferences. United Mine 
Workers v. Coronado Coal Co., 259 U. S. 344 (1922); United Leather Workers v. 
Herkert & Meisel Trunk Co., 265 U.S. 457 (1924) ; see Note (1927) 37 Yate L. J. 
84, 91, n.16. 

5 An obstruction of any part of the process, whether or not of actual transporta- 
tion, inevitably affects commerce: if manufacture is prevented, there are no goods 
to ship; if the market is destroyed, no goods will be shipped there. Indirect inter- 
ference throughout by direct interference at any single point is clear under the now 
familiar concept of interstate commerce as a flowing stream from state to state. 
See United Leather Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457, 467 
(1924) ; Note (1925) 19 Itt. L. REv. 351. 

6 Railroad cases: Cf. In re Debs, 158 U. S. 564 (1895) ; United States v. Rail- 
way Employees’ Dep’t, 283 Fed. 479 (N. D. Ill. 1922) ; United States y. Taliaferro, 
290 Fed. 214 (W. D. Va. 1922), aff'd, 290 Fed. 906 (C. C. A. 4th, 1923). Steamship 
cases: Alaska S. S. Co. v. International Longshoremen’s Ass’n, 236 Fed. 964 (W. D. 
Wash. 1916); Lyons v. United States Shipping Bd. Emergency Fleet Corp., 278 
Fed. 144 (C. C. A. 5th, 1922). Telephone cases: Cf. Stephens v. Ohio State Tel. 
Co., 240 Fed. 759 (N. D. Ohio 1917); Kinloch Tel. Co. v. International Brother- 
hood of Electrical Workers, 265 Fed. 312 (E. D. Mo. 1920), rev’d on other grounds, 
275 Fed. 241 (C. C. A. 8th, 1921), certiorari denied, 257 U.S. 662 (1922). See also 
Gasaway v. Borderland Coal Corp., 278 Fed. 56 (C. C. A. 7th, 1921), laying em- 
phasis even in this situation on the additional element of the intent of the strikers. 

7 United Mine Workers v. Coronado Coal Co.; United Leather Workers v. 
Herkert & Meisel Trunk Co., both supra note 4; Gable v. Vonnegut Mach. Co., 
274 Fed. 66 (C. C. A. 6th, 1921); United Brick & Clay Workers v. Danville Brick 
se _s Fed. 909 (C. C. A. 7th, 1922); cf. Hammer v. Dagenhart, 247 U. S. 251 

1918). 
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commerce has been made to depend upon the “ intent ” of the laborers.*® 
The word, as thus used, is never clearly defined; but accurately it 
seems to mean the strikers’ object,® that is, the conditions which they 
are attempting to control. If the locale of these conditions is the same 
geographically *° as that in which the activities take place, the interfer- 
ence with interstate commerce is only indirect;** but if they are in an- 
other state, then there is a direct restraint.” The same rules would seem 
to apply to activities which prevent goods already produced from reach- 
ing the hands of the interstate carrier.’® 

The logical ** relevance of the object of the activities to the question 
of directness of interference is somewhat difficult to understand; direct- 
ness would seem to be a purely objective quality. A court which in this 
connection says that the defendant will be presumed to have intended 
the natural consequences of his acts *° is in reality looking only to the 
objective situation.1*° The invocation of intent may be a corruption of 





8 The direct restraint upon production is clear. Ordinarily the effect upon inter- 
state commerce would only be indirect; but it may be made direct by the existence 
of the proper mental element. See United Mine Workers v. Coronado Coal Co., 
259 U.S. 344, 403 (1922); cases cited infra note 12. 

® “The object and intention of the combination determined its legality.” See 
Loewe v. Lawlor, 208 U. S. 274, 297 (1908), per Fuller, C. J. This interpretation 
substitutes a word of definite content for the ambiguous word “ intent,” and ac- 
cords with the decisions. The labor union of course intends whatever interference 
there is, but the object sought to be accomplished by the interference varies in 
different cases. 

10 In all the decided cases relating to activities in the state of origin, these oc- 
curred in practically the very place at which existed the conditions sought to be 
governed. But it is believed that the same result would follow if the activities 
were directed at a remote but intrastate object. 

11 United Mine Workers v. Coronado Coal Co.; United Leather Workers v. 
Herkert & Meisel Trunk Co., both supra note 4; Gable v. Vonnegut Mach. Co., 
supra note 7. Contra: Dail-Overland Co. v. Willys-Overland, Inc., 263 Fed. 171 
(N. D. Ohio 1919), aff'd on other grounds, 274 Fed. 56 (C. C. A. 6th, 1921). 

12 Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925); United 
Mine Workers v. Red Jacket Consol. Coal & Coke Co., 18 F.(2d) 839 (C. C. A. 
4th, 1927), certiorari denied, 275 U. S. 536 (1927); Pittsburgh Term. Coal Corp. 
v. United Mine Workers, 22 F.(2d) 559 (W. D. Pa. 1927); Alco-Zander Co. v. 
Amalgamated Clothing Workers, 35 F.(2d) 203 (E. D. Pa. 1929) ; see United States 
v. Reading Co., 226 U. S. 324, 370 (1912); cf. Pennsylvania Sugar Refining Co. v. 
American Sugar Refining Co., 166 Fed. 254 (C. C. A. 2d, 1908). 

18 But the only case of this sort holds that there was a direct restraint when 
union employees of the carrier, in order to unionize the local express companies, 
refused to handle goods that had been brought to the station for interstate shipment 
by non-union truckmen. Buyer v. Guillan, 271 Fed. 65 (C. C. A. 2d, 1921). The 
decision may possibly be distinguished on the ground that the interstate commerce 
had already begun, making the restraint clearly direct. 

14 Tt may be objected that logic has, after all, little to do with the question. 
When a court says that a “direct restraint ” is required to bring the case within 
the Sherman Act, the meaning of this term is not to be discovered by pure reason 
or the use of the dictionary; rather, it is whatever the court says it is. But 
the lack of logic here may well indicate that a court has not been willing to stand 
by what it meant in its early pronouncements. 

15 See United Mine Workers v. Red Jacket Consol. Coal & Coke Co., supra 
note 12, at 845-46; cf. Western Union Tel. Co. v. International Brotherhood of 
— Workers, 2 F.(2d) 993 (N. D. Ill. 1924), aff'd, 6 F.(2d) 444 (C. C. A. 7th, 
1925). 

16 Of course, no objection can be made to this kind of statement when it means 
merely that the intent may, in the particular case, be inferred as a matter of fact 
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the doctrine that the nature of a conspiracy is colored by the character 
of its object; and although it may be improper to consider the mental 
element on this issue, it should be a factor in determining the reason- 
ableness of the restraint, an issue seldom dissociated, in these cases, from 
that of directness.*’ 

When the interference occurs in the state of destination by such means 
as boycott, making it impossible for the plaintiff’s ** goods of extra-state 
origin to compete with other goods, the decisions almost unanimously 1° 
find a direct restraint. Here the interference is apparently always re- 
garded, in labor cases, as direct, regardless of the existence of an extra- 
state object,?° and whether or not the interstate commerce is ended.”* 
But the recent case of Aeolian Co. v. Fischer?* here also made the 
nature of the object determinative, even though the interstate commerce 
was not over. 

Although this decision is highly questionable upon this point, it may 
be justified on the ground that the restraint, though direct, was reason- 
able.2* It was early decided that the Sherman Act applied only to 
unreasonable restraints.2* Thus the second problem is to determine 


from the activities which have been proved. See Pittsburgh Term. Coal Corp. v. 
United Mine Workers, supra note 12, at 564. 

17 The question of reasonableness of interference is usually not even considered 
in the labor cases: it seems to be assumed that any direct interference by labor 
unions is, without more, unreasonable. The inconsistency of this with the rule as 
to restraints by other bodies is pointed out by Brandeis, J., dissenting, in Bedford 
Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n, 274 U. S. 37, 56 (1927); see 
Note (1927) 37 YALE L. J. 84. In the case cited, neither brief before the Supreme 
Court mentioned this question. 

18 The reference here is to an action by an individual for an injunction or 
damages. In an action by the United States, there may be many such persons who 
are being damaged by the interference. 

19 Aeolian Co. v. Fischer, infra note 22, appears to be the only reported case 
refusing relief under the Sherman Act in this situation. 

20 Extra-state object: Loewe v. Lawlor, 208 U.S. 274 (1908) ; Duplex Printing 
Press Co. v. Deering, 254 U.S. 443 (1921); Bedford Cut Stone Co. v. Journeymen 
Stone Cutters’ Ass’n, 274 U. S. 37 (1927). Local object: United States v. Brims, 
272 U.S. 549 (1926); Boyle v. United States, 259 Fed. 803 (C. C. A. 7th, 1919); 
Decorative Stone Co. v. Building Trades Council, 18 F.(2d) 333 (S. D. N. Y. 1927), 
aff'd, 23 F.(2d) 426 (C. C. A. 2d, 1928), certiorari denied, 277 U.S. 594 (1928). 

21 In the cases cited supra note 20, it was not considered material to decide 
whether the interstate commerce was over. But in a similar case dealing with a 
combination of contractors and dealers, where the object was local, the fact that the 
interstate commerce had ended was deemed to take the case out of the purview of 
the Sherman Act. Industrial Ass’n v. United States, 268 U. S. 64 (1925). 

22 35 F.(2d) 34 (S. D. N. Y. 1929). The plaintiff company manufactured 
organs outside New York state, and installed them for the buyers at the destina- 
tion, employing non-union men. The defendant, hoping to unionize the work of 
installation, instigated a strike by other union workers on a building in which the 
plaintiff was installing an organ. The plaintiff sued to enjoin the strike perma- 
nently as a violation of the Sherman Act. Held, that although installing the organ 
constituted interstate commerce, the interference by the defendant had only an 
indirect influence thereon. Bill dismissed. 

23 It is virtually impossible to determine what activities of labor will be re- 
garded as reasonable interferences. But in the principal case the means were en- 
tirely peaceful, a comparatively small matter was involved, and the effect was not 
severe. Certainly these activities of a union would seem justifiable to the ordinarily 
intelligent layman. 

24 Standard Oil Co. v. United States, 221 U. S. 1 (1911); United States v. 
American Tobacco Co., 221 U.S. 106 (1911). 
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what interferences are reasonable. As applied to combinations of cap- 
ital, this concept is reducible to fairly workable terms, since it is rela- 
tively simple to ascertain prevailing and generally approved business 
practices.*° But in labor cases there is no such criterion, and the per- 
sonal attitude of members of the court is given virtually free rein.2* The 
result depends on how each judge weights the interests of organized 
labor,?’ employer,** and public,*® and how grievous he considers the 
malfeasances for which each is responsible. It is here that the object 
of the union members becomes relevant; and considerable importance 
should be attached to it.*° A final element that must be considered in 
each case is the applicability of § 20 of the Clayton Act,** under the nar- 
row interpretation of Duplex Printing Co. v. Deering.*? In any case to 
which this section applies, an injunction will be refused, regardless of 
other factors. 

Labor law is a field in which emotion runs high and prejudices are 
strong; these factors will inevitably play a large part in decisions. The 
current of authority will vary only with a changing bench, and with a 
growing realization among its members that a new scale for evaluating 
interests is necessitated by present-day social conditions.** 





FEDERAL JURISDICTION IN MATTERS RELATING TO PROBATE AND 
ADMINISTRATION. — There is no original jurisdiction in the federal 





25 See United States v. Reading Co., 226 U. S. 324, 369 (1912). 

26 This is exemplified by the opinions in Bedford Cut Stone Co. v. Journeymen 
Stone Cutters’ Ass’n, 274 U. S. 37 (1927). The requirement of “ reasonableness ” 
operates to give social background and philosophy greater weight in this field than 
in probably any other branch of the law. 

27 In making effective its weapon of collective bargaining by extending into 
new fields, increasing its membership, and bringing pressure to bear upon the em- 
ployer at critical times. 

28 In freedom to hire and fire, to manage his own business as he desires, and to 
enter any market he wishes. 

29 In competition free from individual restraints, and in the participation by the 
laboring class in the fruits of an industrial civilization. 

80 See United States v. Reading Co., 226 U. S. 324, 369-70 (1912). Other 
factors not already indicated are the nature of the means used and the extent of 
the interference. See Note (1922) 35 Harv. L. REv. 4509. 

It is possible to reconcile the Supreme Court cases by confining the considera- 
tion of the object of the interference solely to the issue of reasonableness. For the 
second Coronado case, 268 U.S. 295 (1925), may be explained on the ground that 
the new facts adduced therein showed a direct restraint on interstate commerce, 
clearly unreasonable, that was unknown on the first appeal. The other cases offer 
no difficulty. But the language used does not support this explanation, and a 
decision in a crucial case would probably upset it. 

31 38 Strat. 738 (1914), 29 U. S. C. § 52 (1926), in effect forbidding an injunc- 
tion in cases between employees and employers, unless necessary to prevent irrepa- 
rable injury to property. See Mason, The Labor Clauses of the Clayton Act (1924) 
18 Am. Pot. Scr. Rev. 489. This section was applied in Kinloch Tel. Co. v. Inter- 
national Brotherhood of Electrical Workers, supra note 6. 

32 254 U.S. 443 (1921). The doctrine of this case, interpreting § 20 as applying 
only to cases between a particular employer and his employees, has in turn been 
somewhat limited by American Steel Foundries v. Tri-City Cent. Trades Council, 
257 U. S. 184 (1921). See Frankfurter and Greene, Legislation Affecting Labor 
Injunctions (1929) 38 YALE L. J. 879, 907 et seq. 

83 Cf, Carpozo, THE NATURE OF THE JUDICIAL Process (1921) 94-97. 
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courts to probate wills or to grant letters of administration,’ but the 
assertion of equity jurisdiction in cases relating to probate and admin- 
istration, where the requisite diversity of citizenship is present, has given 
rise to complex problems of concurrent jurisdiction. These are thrown 
into sharp relief by Atwood v. Rhode Island Hospital Trust Co.,? the 
latest phase of a protracted litigation. 

Probating a will is said to be a proceeding in rem.* The federal courts 
recognize the exclusive jurisdiction of the state courts while proceedings 
are in this stage, but no longer. Once the suit has become one inter 
partes, it is a justiciable controversy within the federal sphere if the other 
elements of federal jurisdiction are present,* and it is therefore necessary 
to decide, by state law, when a probate proceeding is inter partes. The 
distinction made is that between a separate suit and one which is merely 
a continuation of probate.’ Thus, statutes which allow appeal with a 
right to a jury trial, or which direct the appellate court to decide the 
matter de novo,’ have been construed to create suits inter partes. 
Where, however, the statute authorizes not only revocation of probate 
but a reapplication for it as well, the proceeding thereunder has been 
held merely ancillary to probate.* And likewise, there is no federal 
jurisdiction where a suit to annul a will is cognizable only in the pro- 
bate court.° But where the validity of the instrument has been deemed 





1 The rule turns upon the construction of the phrase, “ all suits of a civil nature 
at law or in equity,” in § 24(1) of the Judicial Code, 28 U. S. C. $41 (1926). 
(1) Probate in England was exclusively within the cognizance of the ecclesiastical 
courts. See 1 Pomeroy, Equiry JURISPRUDENCE (4th ed. 1918) 570n. (2) There 
was no express grant of power in the Judiciary Act of 1789. (3) The right to make 
wills was conceived to be a bounty from the states. See Ellis v. Davis, 109 U. S. 
485, 497 (1883). 

Compare the approach in Isseks, Jurisdiction of the Lower Federal Courts to 
Enjoin Unauthorized Action of State Officials (1927) 40 Harv. L. REv. 969, 985, 
n.48. 

* 34 F.(2d) 18 (C. C. A. 1st, 1929), certiorari denied, leave to file petition for 
mandamus denied, 50 Sup. Ct. 81 (U. S. 1929). 

8 See Case of Broderick’s Will, 21 Wall. 503, 519 (U.S. 1874). In rem here 
means that the probate decree binds the world. See Tilt v. Kelsey, 207 U. S. 43 
(1907). Or that it deals with the property to be distributed. Or, it may mean 
ex parte. Yet even where proceedings are in solemn form and not ex parte, there 
is no original federal jurisdiction to probate. Cf. Richardson v. Green, 61 Fed. 423 
(C. C. A. oth, 1894), certiorari denied, 159 U. S. 264 (1894) (noting distinction be- 
tween proof of wills in solemn and common form). In the former situation, later 
proceedings are apt to be a continuation of probate rather than an independent 
suit. 

4 See Gaines v. Fuentes, 92 U. S. 10, 21 (1875); Ellis v. Davis, 109 U. S. 485, 
496 (1883); Farrell v. O’Brien, 199 U. S. 89, 110 (1905); Richardson v. Green, 
supra note 3, at 429. 

5 Sutton v. English, 246 U.S. 199 (1918) ; see Farrell v. O’Brien, 199 U. S. 80, 
111 (1905) ; cf. Barrow v. Hunton, 99 U.S. 80 (1878). 

6 Richardson v. Green, supra note 3; Wart v. Wart, 117 Fed. 766 (C. C. N. D. 
Iowa 1902). 

7 Brodhead v. Shoemaker, 44 Fed. 518 (C. C. N. D. Ga. 1890). But note that 
Judge Pardee himself later expressed some doubt as to the case. See Meadow v. 
Nash, 250 Fed. 911 (N. D. Ga. 1918). Contra to the Brodhead case is Wahl v. 
Franz, 100 Fed. 680 (C. C. A. 8th, 1900). In Case of Broderick’s Will, 21 Wall. 503 
(U. S. 1874), the statute might have permitted suit, but the limitations period had 
passed. ‘ 8 Farrell v. O’Brien, 199 U. S. 89 (1905). 

® Sutton v. English, 246 U.S. 199 (1918) ; Lee v. Minor, 260 Fed. 700 (C. C. A. 
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only a collateral issue, jurisdiction has been taken on the theory that the 
action was not in substance one to nullify.*° 

In cases other than those to determine the validity of wills in a direct 
proceeding, the peculiar structure of the state courts is not controlling.** 
The guiding principle here is that the equity jurisdiction of the federal 
courts can neither be enlarged *? nor diminished ** by state legislation,’* 
subject only to a qualification as to substantive rights,** and to the salu- 
tary limitation that one court must not interfere with a res in the custody 
of another court.® Thus the federal courts will never deal with the ac- 





oth, 1919), certiorari denied, 253 U.S. 488 (1920) ; In re Cilley, 58 Fed. 977 (C. C. 
D. N. H. 1893). The type of relief afforded by the statutes is important. Thus, 
jurisdiction was refused in the Sutton case because in Texas the only remedies on 
review were by appeal or certiorari, which were in effect a continuation of probate. 
246 U. S. at 207. 

10 Gaines v. Fuentes, 92 U. S. 10 (1875) (three justices dissenting). The lan- 
guage of Ellis v. Davis, 109 U. S. 485 (1883), is in accord, but there the remedy at 
law was held adequate. Cf. Hipp v. Babin, 19 How. 271 (U. S. 1856); see Wahl 
v. Franz, supra note 7, at 686. But the important issue in such cases is the validity 
of the will, since title depends upon that. It would seem, therefore, that whatever 
the action may be in form, in substance it tests the validity of the will, and jurisdic- 
tion might well be refused. Cf. Sutton v. English, 246 U.S. 199 (1918) (determina- 
tion of the validity of a will refused in a suit to partition realty). 

11 Payne v. Hook, 7 Wall. 425 (U. S. 1868); Gaines v. Fuentes, 98 U. S. 10 
(1875); Ellis v. Davis, 109 U.S. 485 (1883) ; Hess v. Reynolds, 113 U.S. 73 (1885) ; 
Waterman v. Canal-Louisiana Bank, 215 U. S. 33 (1909); McClellan v. Carland, 
217 U. S. 268 (1910); see von Moschzisker, Equity Jurisdiction in the Federal 
Courts (1927) 75 U. oF Pa. L. REv. 287, 296; 1 Pomeroy, op. cit. supra note 1, 
§ 292. 

12 Whitehead v. Shattuck, 138 U. S. 146 (1891) ; Scott v. Neely, 140 U. S. 106 
(1891) ; Cates v. Allen, 149 U.S. 451 (1893); Pusey & Jones Co. v. Haussen, 261 
U. S. 491 (1923); see Charles Warren, New Light on the History of the Federal 
Judiciary Act of 1789 (1923) 37 Harv. L. Rev. 49, 97. 

18 Payne v. Hook, 7 Wall. 425 (U. S. 1868); Hess v. Reynolds, 113 U. S. 73 
(1885) ; Borer v. Chapman, 119 U. S. 587 (1887); Clark v. Bever, 139 U. S. 96 
(1891) ; see Mississippi Mills v. Cohn, 150 U. S. 202, 204-05 (1893). 

14 Federal equity jurisdiction is said to be that exercised by the High Court of 
Chancery in 1789. McConihay v. Wright, 121 U. S. 201 (1887); Waterman v. 
Canal-Louisiana Bank, 215 U.S. 33 (1909). The difficulty is that it is not easy to 
define precisely the English chancery practice as it existed in 1789. £.g., on the 
question of whether equity has jurisdiction to annul a will for forgery, compare 
Barnesly v. Powel, 1 Ves. 119, 120 (1748) ; Ss. c., 1 Ves. 283, 287 (1749), with Case of 
Broderick’s Will, 21 Wall. 503 (U. S. 1874); see Joseph Warren, Fraud, Undue 
Influence and Mistake in Wills (1928) 41 Harv. L. REv. 300, 311. 

Federal jurisdiction in these cases is a matter of right. McClellan v. Carland, 
217 U. S. 268 (1910). 

15 See Note (1923) 33 YALE L. J. 193; von Moschzisker, supra note 11. The 
distinction may have been first suggested in Clark v. Smith, 13 Pet. 195 (U. S. 
1839). See 1 STREETER, FepERAL Equity Practice (1909) 17. Where the result 
could not have been attained either at law or in equity, the right created is sub- 
stantive. See Pusey & Jones Co. v. Haussen, 261 U. S. 491 (1923); cf. Scott v. 
Neely; Cates v. Allen, both supra note 12; see McLean and Pitner, The Extent to 
which State Statutes May Be Enforced in the Federal Courts (1929) (unpublished 
manuscript in Harvard Law Library). 

16 See Covell v. Heyman, 111 U. S. 176, 182 (1884). In administration cases, 
the res itself can never come within the federal jurisdiction. See Byers v. McAuley, 
149 U.S. 608 (1893). In cases other than those affecting decedents’ estates, the res 
may continue in the control of the federal court even after its decree. See Wabash 
Ry. v. Adelbert College, 208 U. S. 38 (1908). So, in federal equity receiverships, 
the whole proceeding is, perhaps, in rem. See Dodd, Equity Receiverships as 
Proceedings in Rem (1928) 23 Iv. L. REv. 105. 
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tual administration of the estate.‘7 But they have assumed jurisdiction 
on a bill against an administrator for fraud,** or to create liens on behalf 
of creditors,’® next of kin,?° or assignees of legacies." Where the lien is 
thus established, execution will not issue from the federal court; ?? it 
merely adjudicates the rights of the parties. In extreme cases, however, 
this may in effect result in a usurpation of the state court’s power to 
deal with the res. For a federal court to require an accounting of an 
administrator,”* for example, makes for a conflict between courts.** It 
has been suggested *° that when the federal court takes jurisdiction only 
in cases of wrongful acts by an administrator, it is dealing with him gua 
individual, and not as an officer of the court.?® But if the federal court 
may itself determine what is wrongful, state jurisdiction is effectively 
ousted in a case where its own determination might well be allowed to 
govern. Another difficulty is that federal jurisdiction may result in in- 
equality in favor of plaintiffs who can avail themselves of diversity of 
citizenship over those who cannot.”? It is true that federal courts follow 
state law,”* but interpretations differ,?® and jurisdiction has in fact been 





17 Byers v. McAuley, 149 U. S. 608 (1893). It would seem, however, that 
chancery even before 1789 took jurisdiction over the administration of estates of 
personalty. See BALLow, A TREATISE OF Equity (1756) 193. 

18 Payne v. Hook, 7 Wall. 425 (U.S. 1868). In the absence of fraud, there is 
no jurisdiction to order an accounting. Northrup v. Browne, 204 Fed. 224 (C. C. A. 
8th, 1913). In an action to set aside for fraud a sale by an administrator, the test 
would seem to be whether the purchaser is involved in the fraud. Cf. Johnson v. 
Waters, 111 U. S. 640 (1884) ; Arrowsmith v. Gleason, 129 U.S. 86 (1889) ; Sim- 
mons v. Saul, 138 U. S. 439 (1891) (Johnson case not cited). But where fraudulent 
conduct is only prospective, injunction will not issue. Tussing v. Central Trust Co., 
34 F.(2d) 312 (E. D. Mich. 1929) ; cf. Rev. Stat. § 720 (1878), 28 U.S. C. $379 
(1926). 

19 Yonley v. Lavender, 21 Wall. 276 (U. S. 1874); Borer v. Chapman; Clark v. 
Bever, both supra note 13. The theory underlying creditors’ bills is that of a trust 
in the estate for unpaid creditors; this equity cannot be wiped out by the states. 
See Borer v. Chapman, supra, at 600; 3 POMEROY, op. cit. supra note 1, § 1127. 

20 Payne v. Hook; Waterman v. Canal-Louisiana Bank; McClellan v. Car- 
land, all supra note 11; Byers v. McAuley, 149 U. S. 608 (1893). 

21 Ingersoll v. Coram, 211 U.S. 335 (1908). A later case in the same litigation 
denied the right to readjudicate in the state court a claim to the same fund. Cornue 
v. Ingersoll, 176 Fed. 194 (C. C. A. 1st, 1910). Accord with Ingersoll v. Coram: 
Stotesbury v. Huber, 237 Fed. 413 (E. D. N. Y. 1916) ; cf. Davis v. Davis, 89 Fed. 
532 (C. C. D. Mont. 1898) ; Chase Nat. Bank v. Sayles, 11 F.(2d) 948 (C. C. A. 
st, 1926), certiorari denied, 273 U.S. 708 (1927). 

22 Williams v. Benedict, 8 How. 107 (U.S. 1850) ; Yonley v. Lavender, 21 Wall. 
276 (U.S. 1874). But cf. Brun v. Mann, 151 Fed. 145 (C. C. A. 8th, 1906). 

23 Payne v. Hook, 7 Wall. 425 (U. S. 1868). 

24 See Tussing v. Central Trust Co., supra note 18, at 315. Where an executor 
has already assumed duties as a trustee, federal jurisdiction over an accounting has 
been assumed even in the absence of fraud. Herron v. Comstock, 139 Fed. 370 
(C. C. A. 6th, 1905). But cf. Lee v. Minor, supra note 9. 

25 See Byers v. McAuley, 149 U. S. 608, 616 (1893). 

26 Cf. Freeman v. Howe, 24 How. 450 (U. S. 1860); Buck v. Colbath, 3 Wall. 
334 (U. S. 1865); Covell v. Heyman, 111 U. S. 176 (1884). 

27 See Shiras, J., dissenting, in Byers v. McAuley, 149 U. S. 608, 628 (1892). 

28 See Jackson d. St. John v. Chew, 12 Wheat. 153 (U. S. 1827); Aspden v. 
Nixon, 4 How. 467, 4908 (U. S. 1846); Uterhart v. United States, 240 U. S. 598 
(1916) ; Sutherland v. Selling, 16 F.(2d) 865 (C. C. A. oth, 1926), certiorari denied, 
273 U. S. 760 (1927); President and Fellows of Harvard College v. Jewett, 11 
F.(2d) 119 (C. C. A. 6th, 1925). But cf. Lane v. Vick, 3 How. 464 (U. S. 1845). 

29 Compare Lane v. Vick with Jackson d. St. John v. Chew, supra note 28. 
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assumed in favor of parties barred by the state period of limitations.*° 
Against these practical difficulties can only be urged the argument that 
the rules in the cases under consideration are entirely consistent with 
the principle that federal equity jurisdiction may be enlarged when state 
legislation creates substantive equitable rights, rather than mere adjec- 
tive remedies.** Probate statutes, though superficially procedural, 
create remedies which do not exist except by virtue of the express 
grant. 

Once concurrent jurisdiction obtains, various problems arise. If the 
state court has proceeded to final judgment,** the plaintiff is generally 
barred in the federal court, even though all remedies are thereby closed.** 
Until a will has been probated, the federal court cannot act upon it.** 
But if after probate the federal court construes it, its decree should be 
entitled to respect.** Here Atwood v. Rhode Island Hospital Trust 
Co.** raises a unique problem. In that case, a will referring to an inter 
vivos trust deed for a determination of beneficiaries was probated in 
Rhode Island. The federal court then construed the clause referring to 
the trust deed so as to make it invalid, and as to it, the circuit court 
of appeals declared an intestacy.*’ After this decision but prior to 
the entry of a decree in accordance therewith, the trust deed (which had 
originally been duly attested) was offered for probate and probated as 
part of the will in Rhode Island, and construed by the state court to 
avoid the intestacy.** Thereafter, the next of kin filed a bill in the 
federal court to effectuate the former federal decree, and to restrain the 
trustee from continuing proceedings under the state decree. This last 
suit has just been dismissed *® on the ground that the probating of the 





Note that Swift v. Tyson, 16 Pet. 1 (1842), had been decided three years ‘before the 
Lane case. 

80 Borer v. Chapman, 119 U. S. 587 (1887); see also Lawrence v. Nelson, 143 
U.S. 215 (1892). 

31 See note 15, supra. 

82 E.g., Spencer v. Watkins, 169 Fed. 379 (C. C. A. 8th, 1909). 

33 Case of Broderick’s Will, 21 Wall. 503 (U. S. 1874). Even where the federal 
court has general equity jurisdiction which could not be defeated by a state statute 
purporting to confer exclusive jurisdiction on the state courts, it has been held that 
the state limitations period will be followed in the absence of an affirmative showing 
of lack of negligence by the plaintiff. Public Works v. Columbia College, 17 Wall. 
521 (U.S. 1873); cf. Security Trust Co. v. Black River Nat. Bi: nk, 187 U. S. 211 
(1902) (at law). But cf. Borer v. Chapman, 119 U. S. 587 (1887). It would 
seem that laches need not necessarily coincide with the state statute regarding limi- 
tation of claims; but since distribution of estates partakes so much of an in rem 
character, uniformity with state law is important. 

34 Gaines v. Chew, 2 How. 619 (U. S. 1844) (equity may not set up a sup- 
pressed will) ; see Joseph Warren, supra note 14, at 315. 

35 Waterman v. Canal-Louisiana Bank, 215 U. S. 33 (1909); cf. Cornue v. 
Ingersoll, supra note 21. 

86 Supra note 2. 

87 Atwood v. Rhode Island Hospital Trust Co., 255 Fed. 162 (D. R. I. 1919) ; 
s. C., 264 Fed. 360 (D. R. I. 1920), rev’d, 275 Fed. 513 (C. C. A. 1st, 1921) (decree 
entered by district court, April 28, 1922) ; see (1922) 35 Harv. L. Rev. 625. 

38 Merrill v. Rhode Island Hospital Trust Co., 45 R. I. 276, 120 Atl. 748 
(1923); Merrill v. Boal, 47 R. I. 274, 132 Atl. 721 (1926); Merrill v. Atwood, 48 
R. I. 72, 135 Atl. 402 (1926) ; see (1926) 39 Harv. L. Rev. 1104. 

89 Atwood v. Rhode Island Hospital Trust Co., supra note 2, aff’g 30 F.(2d) 
707 (D. R. I. 1929). 
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trust deed had altered the facts,‘® and that therefore the federal decree 
had been premature. 

If the Rhode Island court had merely probated the trust deed without 
construing it, the federal court could have insisted on its prior construc- 
tion on the theory that the probated trust deed was no more effective 
than the unprobated one. Even after state construction, the federal 
court could logically argue that the new probate made no substantial 
alteration in the facts, and that therefore its own construction, being 
prior, prevailed.*t But the self-limitation imposed by both circuit courts 
of appeal and the Supreme Court *? is illustrative of a praiseworthy de- 
sire to avoid conflict with state courts.** 

The Atwood case presents acutely the evils of this type of concurrent 
jurisdiction.‘* Problems of probate and administration are essentially 
matters of local concern, and while the federal courts in their general 
outlook seem to recognize this, there have been too many instances of 
assumption of jurisdiction where the only grounds of distinction were 
technical, and where a more realistic approach would have left the cases 
to state tribunals. The whole differentiation based on suits inter partes 
seems fallacious; grants of jurisdiction over probate matters to state 
courts with equity powers is not a grant to any but local courts. The 
interpretation by federal courts that such proceedings constitute 
“equity ”’ suits seems unfortunate, not only because of the resulting 
inequalities and conflicting interpretations which inevitably follow in 
the train of diversity jurisdiction, but also because the task of defining 
the chancery powers of their probate courts is a sufficiently difficult one 
for the state courts themselves.*® 





RicHT oF NEGROES TO VOTE IN STATE PRIMARIES. — The problem of 
negro disfranchisement reappears periodically to disturb those who can- 
not reconcile their social or political convictions with the guarantees of 
the Constitution. Apparently almost dormant, it yet retains sufficient 
vitality to take on each time a new and disconcerting aspect. In its 
most recent apparition,’ it involves the right of negroes to vote at pri- 
mary elections. 





40 Cf. Northern Assurance Co. v. Grand View Building Ass’n, 203 U. S. 106 
(1906). 

41 See Anderson, J., dissenting, 34 F.(2d) at 34. But reasons of policy seem 
to be against Judge Anderson’s conclusion. Cf. Messenger v. Anderson, 225 U. S. 
436 (1912) ; Note (1929) 42 Harv. L. Rev. 938. 

42 Boal v. Metropolitan Museum of Art, 19 F.(2d) 454 (C. C. A. 2d, 1927), 
certiorari denied, 275 U. S. 565 (1927); Atwood v. Rhode Island Hospital Trust 
Co., supra note 2. 

43 An unfortunate situation could have arisen if property had been sold on a 
federal decree before the trust deed was probated. 

44 Tllustrated by the Jarndyce vy. Jarndyce character of the present cause. See 
notes 37-39, supra. The will was originally probated April 5, 1915. For other in- 
stances in which it was before the courts, see Davis v. Manson, 102 Atl. 714 (R. I. 
1918); Boal v. Metropolitan Museum of Art, 292 Fed. 299 (S. D. N. Y. 1922); 
S$. C., 292 Fed. 303 (S. D. N. Y. 1922), rev’d, 298 Fed. 894 (C. C. A. 2d, 1924); s. c., 
19 F.(2d) 454 (C. C. A. 2d, 1927), certiorari denied, 275 U.S. 565 (1927). 

45 See Note (1922) 4 Inv. L. Q. 140. 


1 Nixon v. Herndon, 273 U. S. 536 (1927); Nixon v. Condon, 34 F.(2d) 464 
(W. D. Tex. 1929) ; West v. Bliley, 33 F.(2d) 177 (E. D. Va. 1929). 
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The right to vote in congressional elections is secured by the Consti- 
tution,? and Congress may by affirmative legislation protect this right 
from interference by individuals.’ The general right of suffrage is not, 
however, one of the privileges and immunities of citizenship in the 
United States;* it is conferred by the states and is subject to state 
regulation. And although the practical effect of the qualifications pre- 
scribed in many of the southern constitutions is to disfranchise the 
negro,® they have been upheld under this general state power over elec- 
tions.’ Only the “ grandfather ” clauses * have been declared repugnant 
to the Fifteenth Amendment.® 

Legislation under that Amendment, like that under the Fourteenth,’° 
may only be corrective in character and addressed to the states; whereas 
other rights under the Constitution,” including the Thirteenth Amend- 
ment,'* may be enforced by direct legislation. The Fourteenth Amend- 
ment confers citizenship on all persons born within the United States 
and subject to its jurisdiction,’* but beyond that it does no more than 
protect them from hostile state legislation. It refers exclusively to state 
action.'* Thus, although a negro has no right to a mixed jury,’® the 





2 U.S. Const. Art. I, § 2, cl. 1; see Wiley v. Sinkler, 179 U. S. 58, 62 (1900). 

3 U.S. Const. Art. I, § 4, cl. 1; Ex parte Siebold, 100 U. S. 371 (1879) ; Ex parte 
Yarbrough, 110 U.S. 651 (1884) ; United States v. Mosley, 238 U.S. 383 (1915). 

4 Minor v. Happersett, 21 Wall. 162 (U.S. 1874). 

5 McPherson v. Blacker, 146 U. S. 1 (1892); Pope v. Williams, 193 U.S. 621 
(1904). 

6 Payment of a poll tax is required in virtually all these states. The ability to 
read and write is required in the following: Ata. Const. (1901) art. VIII, § 181; 
Ga. Const. (1877) art. 2, § 6398; La. Const. (1913) art. 197; Miss. Const. (1890) 
art. 12, § 244; N. C. Const. (1868, amended 1902) art. VI, §4; Oxra. Const. 
(1910) art. III, § 4(a) ; S. C. Const. (1895) art. II, § 4; Va. Const. (1902) art. II, 
§ 20. In Louisiana and South Carolina, a citizen who is unable to read and 
write may vote if he is the owner of property assessed at $300. In Alabama, the 
owner of 40 acres of land or of property assessed at $300 may vote; so, in Georgia, 
may the owner of property assessed at $500. See Rose, Negro Suffrage: The Con- 
stitutional Point of View (1906) 1 Am. Pot. Sct. REv. 17, 25 et seq. 

7 Williams v. Mississippi, 170 U. S. 213 (1898); cf. Stone v. Smith, 159 Mass. 
413, 34 N. E. 521 (1893). 

8 Oxta. Const. (1910) art. III, § 4(a), presents a typical example of the mod- 
ern “ grandfather ” clause. The provision was upheld by the state court. Atwater 
v. Hassett, 27 Okla. 292, 111 Pac. 802 (1910). But its unconstitutionality was 
predicted before it reached the Supreme Court of the United States. Monnet, The 
Latest Phase of Negro Disfranchisement (1912) 26 Harv. L. Rev. 42; see note 9, 
infra. 

® Guinn v. United States, 238 U. S. 347 (1915) ; Myers v. Anderson, 238 U. S. 
368 (1915). These cases disposed of a contention previously made, that the Fif- 
teenth Amendment was void. Machen, /s the Fifteenth Amendment Void? (1910) 
23 Harv. L. Rev. 169 (cited to the Court in the Myers case). It is interesting to 
note the time that elapsed between argument and decision in these cases, from Oct. 
and Nov., 1913, to June, 1915. 

10 See Civil Rights Cases, 109 U. S. 3, 23 (1883); 1 WmLoucHBy, THE Con- 
STITUTION OF THE UNITED StaTEs (2d ed. 1929) § 134. 

11 See note 3, supra. 

12 Clyatt v. United States, 197 U. S. 207 (1905). 

18 See Slaughter-House Cases, 16 Wall. 36, 73 (U. S. 1872). 

aa esa v. Rives, 100 U. S. 313, 318 (1879) ; Civil Rights Cases, 109 U. S. 
3,17 (1883). 

15 Virginia vy. Rives, 100 U. S. 313 (1879); Gibson v. Mississippi, 162 U. S. 
565 (1896). 
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Fourteenth Amendment, among other instances,’® invalidates a state 
statute altogether excluding negroes from service on juries,” and pro- 
tects them from similar action by state officials.‘* But the Amendment 
offers no protection against acts of private individuals.’ The situation 
under the Fifteenth Amendment is similar.*° It does not confer the 
right of suffrage on any one. It relates solely to action by the United 
States or by a state, and merely secures to negroes the right to be free 
from discrimination in the exercise of the elective franchise on the ground 
of race, color, or previous condition of servitude.** It does not con- 
template wrongful individual acts.?” 

It is against this background that the latest phase of the negro suf- 
frage problem must be viewed. In Nixon v. Herndon,”* a unanimous 
Supreme Court, speaking through Mr. Justice Holmes, held unconstitu- 
tional a state statute ?* which excluded negroes from voting in prima- 
ries. The decision was based not on the Fifteenth Amendment but on 
the Fourteenth, as involving a discrimination by distinction of color 
alone.*®> The Texas legislature then enacted that every political party 
in the state should prescribe, through its state executive committee, the 
qualifications of its own members for participation in the state prima- 





16 A state may not vest in a board of supervisors so wide a discretion that per- 
mission to maintain a laundry may be withheld solely because of race. Yick Wo 
v. Hopkins, 118 U. S. 356 (1886). Nor may it exclude negroes from occupying 
houses in blocks where the greater number of houses are occupied by white persons. 
Buchanan v. Warley, 245 U.S. 60 (1917); see Note (1918) 31 Harv. L. REv. 475; 
cf. Tyler v. Harmon, 158 La. 439, 104 So. 200 (1925), rev’d, 273 U.S. 668 (1927). 

17 Strauder v. West Virginia, 100 U.S. 303 (1879). 

18 Ex parte Virginia, 100 U. S. 339 (1879); Neal v. Delaware, 103 U. S. 370 
(1880) ; Carter v. Texas, 177 U. S. 442 (1900). It is immaterial that the official 
may be acting in pursuance of an unconstitutional statute or in excess of the author- 
ity conferred upon him by the state. Cf. Home Tel. & Tel. Co. v. Los Angeles, 227 
U. S. 278 (1913) ; Isseks, Jurisdiction of the Lower Federal Courts to Enjoin Unau- 
thorized Action of State Officials (1927) 40 Harv. L. REv. 969. 

19 Congress may not provide upon penalty that all persons shall be entitled to 
equal enjoyment of inns and public conveyances. Civil Rights Cases, 109 U. S. 3 
(1883). Nor may it enact laws for the prosecution of conspiracies to deprive any 
person under arrest of the equal protection of the laws, or to prevent negroes from 
making contracts to labor. United States v. Harris, 106 U. S. 629 (1883) ; Hodges 
v. United States, 203 U. S. 1 (1906). And the federal courts have no jurisdiction 
under the Fourteenth Amendment to enjoin the violation of a covenant not to sell 
property to negroes. Corrigan v. Buckley, 271 U. S. 323 (1926). 

20 See MatTHEwsS, LEGISLATIVE AND J uDICIAL HisToRY OF THE FIFTEENTH AMEND- 
MENT (1909) passim; Smith, The Legal Aspect of the Southern Question (1889) 2 
Harv. L. REv. 358. 

21 United States v. Reese, 92 U. S. 214 (1875) ; United States v. Cruikshank, 92 
U. S. 542 (1875). 

22 James v. Bowman, 190 U. S. 127 (1903). 

23 273 U. S. 536 (1927). 

24 Tex. Acts, 2d sess. 1923, c. 32, art. 3003(a). In an earlier case, the district 
court refused to enjoin the enforcement of this statute. Chandler v. Neff, 298 Fed. 
515 (W. D. Tex. 1924) ; see note 26, infra. 

25 Nixon v. Herndon, 273 U. S. 536, 540 (1927): “ We find it unnecessary to 
consider the Fifteenth Amendment, because it seems to us hard to imagine a more 
direct and obvious infringement of the Fourteenth. That Amendment, while it 
applies to all, was passed, as we know, with a special intent to protect the blacks 
from discrimination against them.” Citing Slaughter-House Cases, 16 Wall. 36 
(U. S. 1872); Strauder v. West Virginia, 100 U. S. 303 (1879); Buchanan v. 
Warley, 245 U. S. 60 (1917). 
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ries.2° The state democratic executive committee thereupon resolved 
that only white democrats should be so qualified. The action of the 
judges of election in excluding a negro pursuant to this resolution has 
been sustained by a federal court in Nixon v. Condon." The decision 
there is rested on the ground that, as a primary is not an election under 
the law of Texas,”* the plaintiff was not deprived of a right to vote, and 
that the injury complained of arose solely from the resolution of the 
democratic executive committee and the action of the judges, none of 
whom were acting as officials or governmental agencies of the state. In 
Virginia, however, a contrary result was reached under a similar stat- 
ute *° in West v. Bliley.*1 The federal district court based its decision 
on the ground that the primary was an election,** that the judges were 
officials paid by the state,®* and that the legislature, having undertaken 
to regulate primaries, may not delegate to a political party its power to 
determine the qualifications of voters.** 

The exact status of the primary is not clear.** But even if the pro- 





26 Tex. Acts, 1st sess. 1927, c. 67, reénacting Tex. Rev. Crv. Stat. (1925) art. 
3107. Following the enactment of this statute, the district court refused to enjoin 
the state democratic executive committee from preventing a negro from voting. 
Grigsby v. Harris, 27 F.(2d) 942 (S. D. Tex. 1928). This case and Chandler v. Neff, 
supra note 24, may both be explained upon the authority of Giles v. Harris, 189 
U. S. 475 (1903), which held that the traditional limits of equity do not embrace a 
remedy for political wrongs. But “that private damage may be caused by such 
political action and may be recovered for in a suit at law hardly has been doubted 
for over two hundred years, since Ashby v. White, 2 Ld. Raym. 938, 3 id. 320, and 
has been recognized by this Court.” 273 U.S. at 540. It is, of course, clear that 
equitable relief cannot be given after the election has passed. Mills v. Green, 159 
U. S. 651 (1805); Jones v. Montague, 194 U. S. 147 (1904). In Love v. Griffith, 
266 U. S. 32, 34 (1924), Mr. Justice Holmes was of the opinion that had the 
matter come before the Court prior to the election, it would have presented a grave 
question of constitutional law. 

27 34 F.(2d) 464 (W. D. Tex. 1929). 

28 It has been held that a primary is an election under a constitutional provision 
giving the district court original jurisdiction of contested elections. Ashford v. 
Goodwin, 103 Tex. 491, 131 S. W. 535 (1910). But it is not an election and can- 
not be conducted at public expense under a constitutional provision that taxes may 
only be levied for public purposes. Waples v. Marrast, 108 Tex. 5, 184 S. W. 180 
(1916). Under the primary election law, the expenses are not paid by the state, 
but are assessed among the various candidates. Tex. Rev. Civ. Strat. (1925) art. 
3108; Beene v. Waples, 108 Tex. 140, 187 S. W. 191 (1916). And, finally, it is not 
an election under a constitutional provision that only men may vote. Koy v. 
Schneider, 110 Tex. 369, 218 S. W. 479 (1920). 

29 See Waples v. Marrast, supra note 28, at 11, 184 S. W. at 183. 

80 Va. Cope ANN. (1924) § 228. 

81 33 F.(2d) 177 (E. D. Va. 1929). 

82“ |. the primary, when adopted by a political party, becomes an insepa- 
rable part of the election machinery.” See Commonwealth v. Willcox, 111 Va. 840, 
859, 69 S. E. 1027, 1031 (1911). 

38 Va. Cope ANN. (1924) § 245. 

84 People v. Election Comm’rs, 221 Ill. 9, 77 N. E. 321 (1906); Rouse v. 
Thompson, 228 Ill. 522, 81 N. E. 1109 (1907); People v. Deneen, 247 IIl. 289, 93 
N. — 437 (1910). But see State v. Michel, 121 La. 374, 393, 46 So. 430, 436 
(1908). 

85 The Supreme Court will shortly pass on the question whether a federal 
statute can reach primaries for nominating Congressmen, under the power to regu- 
late elections. United States v. Wurzbach, 31 F.(2d) 774 (W. D. Tex. 1929), prob- 
able jurisdiction found for review, Oct. 29, 1929; see (1929) 43 Harv. L. REv. 137. 

Compare the language in Nixon v. Herndon, 273 U. S. 536, 540 (1927): “If the 
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ceeding be an election, the controlling question is whether the state is 
acting; if it is not, the Fourteenth and Fifteenth Amendments do not 
apply.*® The previous defect in the Texas statute has been removed, 
and the election judges are apparently not state officials, but in sub- 
stance the action in Nixon v. Condon seems to be that of the state. 
The direct primary itself is the creation of the legislature, and its con- 
duct is elaborately regulated.** Although the judges are to be selected 
and the expenses borne by the parties themselves, the appointment of 
such judges is expressly required by the statute.** The executive com- 
mittee of a political party may continue to exercise the power to fix 
qualifications which it originally had before the state undertook to estab- 
lish and regulate primaries; *® but once the legislature has acted, even 
to say that the committee shall retain this power, the power is then in 
reality being exercised under legislative authority.*® 

To hold the activity of the committee a violation. of the Fourteenth 
and Fifteenth Amendments may involve a somewhat novel conception of 
state action, but it would not constitute a departure from established 
principles. The cases thus far decided fall into three categories: those 
arising under discriminatory state legislation,*: those in which state offi- 
cials have acted,** and those in which the action is purely that of an in- 
dividual.** The instant case does not fall squarely within any of these 
decisions. Individuals have acted, but under the authority of state 
legislation which, though not discriminatory on its face, has in its opera- 
tion resulted in discrimination. Such action would therefore seem to fall 
within the prohibitions of the Fourteenth and Fifteenth Amendments. 





FRAUDULENT CONCEALMENT OF A RIGHT OF ACTION AND THE STAT- 
UTE OF LIMITATIONS. — The doctrine that the fraudulent concealment 
of a right of action prevents the operation of the Statute of Limitations 





defendants’ conduct was a wrong to the plaintiff the same reasons that allow a re- 
covery for denying the plaintiff a vote at a final election allow it for denying a 
vote at the primary election that may determine the final result.” 

36 See notes 14, 22, supra. In respect to Congressional elections, however, if 
they be held to embrace primaries, Congress might by affirmative legislation under 
Art. I, § 4, cl. 1, protect the right to vote even against interference by individuals. 
See note 3, supra. 

87 Tex. Rev. Civ. Stat. (1925) art. 3100 et seg.; see Pate, The Texas White 
Primary Law (1927) 16 Nat. Mun. REv. 617. 

88 Tex. Rev. Civ. Stat. (1925) art. 3104. 

39 See Socialist Party v. Uhl, 155 Cal. 776, 792, 103 Pac. 181, 188 (1909). 

40 It is important to note that the article conferring power on the parties to 
prescribe the qualifications of their own members prescribes at least two qualifica- 
tions itself. Trex. Rev, Civ. Stat. (1925) art. 3107: “ Provided that no person shall 
be denied the right to participate in a primary in this State because of former po- 
litical views or affiliations or because of membership or non-membership in organi- 
zations other than the political party.” 

41 Strauder v. West Virginia, 100 U.S. 303 (1879) ; Nixon v. Herndon, 273 U. S. 
536 (1927). 

42 Ex parte Virginia; Neal vy. Delaware; Carter v. Texas, all supra note 18; 
Yick Wo v. Hopkins; Buchanan v. Warley, both supra note 16. 

48 Civil Rights Cases, 109 U. S. 3 (1883) ; United States v. Harris, 106 U. S. 629 
(1883); James v. Bowman, 190 U. S. 127 (1903); Hodges v. United States, 203 
U.S. 1 (1906) ; Corrigan v. Buckley, 271 U. S. 323 (1926). 
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until it is discovered’ is another of the established rules of equity * 
which owes its incorporation into law to a dictum * of Lord Mansfield.* 
Although a number of strong courts repudiated the doctrine,° it has sub- 
sequently been adopted, either by decision ® or statute,’ in the great 





1 Cases in which notice by the defendant is essential to the accrual of the right 
of action should be distinguished. Time does not run against either party to a 
bailment, without notice. Semple v. Callery, 184 Pa. 95, 39 Atl. 6 (1898). But cf. 
Granger v. George, 5 B. & C. 149 (1826). Ina recent case, the defendant, a ware- 
houseman, sold the plaintiff’s goods for storage charges without first giving the 
notice required by statute. The limitation on actions on warehouse receipts was 
five years. The court held that an action brought more than five years after the 
conversion was not barred. Boyle’s Adm’r v. Thompson, 20 S. W.(2d) 173 (Ky. 
1929). The same rule obtains generally in cases of fiduciary relationship. £.g., 
Harrisburg Bank v. Forster, 8 Watts 12 (Pa. 1839). 

2 See Note (1928) 41 Harv. L. Rev. 1051, 1052, n.10. The traditional expres- 
sion of the policy behind the doctrine is that of Lord Redesdale in Hovenden v. 
Lord Annesley, 2 Sch. & L. 607, 634 (1806). 

8 “ There may be cases too, which fraud will take out of the statute of limita- 
tions.” See Bree v. Holbech, 2 Doug. 654, 656 (1781). 

4 See Holdsworth, Blackstone’s Treatment of Equity (1929) 43 Harv. L. Rev. 
I, 7 et seq. 

5 Hunter v. Gibbons, 1 H. & N. 459 (1856) ; Freeholders of Somerset v. Veghte, 
44 N. J. L. 509 (1882) ; Troup v. Smith, 20 Johns. 33 (N. Y. 1822); Hamilton v. 
Shepperd, 3 Murph. 115 (N. C. 1819) ; Fee’s Adm’r v. Fee, 10 Ohio 469 (1841) ; 
Cocke & Jack v. M’Ginnis, 1 Mart. & Y. 361 (Tenn. 1828); Callis v. Waddy, 
2 Munf. 511 (Va. 1811). But see Clark v. Hougham, 2 B. & C. 149, 156 (1823); 
Rice v. White, 4 Leigh 474, 480, 482 (Va. 1833). 

6 Gibbs v. Guild, 9 Q. B. D. 59 (1882); Bailey v. Glover, 21 Wall. 342 (U.S. 
1874) ; Sherwood v. Sutton, Fed. Cas. No. 12,782 (C. C. D. N. H. 1828) ; Snodgrass 
v. Branch Bank, 25 Ala. 161 (1854) ; Kane v. Cook, 8 Cal. 449 (1857); Persons v. 
Jones, 12 Ga. 371 (1853); District Township of Boomer v. French, 40 Iowa 601 
(1875); Deake, Appellant, 80 Me. 50, 12 Atl. 790 (1888); First Mass. Turnpike 
Corp. v. Field, 3 Mass. 201 (1807); Bowman v. Sanborn, 18 N. H. 205 (1846). 
The question was not decided in Vermont at common law. Smith v. Bishop, 9 Vt. 
110 (1837). Louisiana reached the same result by applying the civil law maxim, 
Contra non valentem agere non currit prescriptio, to their statute of prescription. 
Hyman v. Hibernia Bank, 139 La. 411, 71 So. 598 (1916). 

7 Conn. Gen. Stat. (1918) $6175; Hawa Rev. Laws (1925) § 2654; Itt. 
Rev. Stat. (Cahill, 1929) .c. 83, § 23; Inp. Ann. Stat. (Burns, 1926) § 309; Mass. 
Gen. Laws (1921) c. 260, §12; Micn. Comp. Laws (Cahill, 1915) § 12330; Miss. 
Ann. Cope (Hemingway, 1927) §§ 2629, 2647; R. I. Gen. Laws (1923) c. 334, 
§ 7; Vr. Gen. Laws (1917) § 1863. Many states postpone the operation of the 
statute until discovery in actions “for relief on the ground of fraud.” In Iowa, 
North Dakota, New York, Oregon, and Wisconsin, this exception is expressly lim- 
ited to actions formerly cognizable in equity. Ata. Cope (1928) § 80966; Ariz. 
Civ. Cope (1913) § 711(3); Cat. Cope or Civ. Proc. (Deering, 1923) § 338(4); 
Coro. Ann. Stat. (Mills, 1925) § 4638; Fra. Gen. Laws (Skillman, 1927) 
§ 4663(5); IpAano Comp. Strat. (1919) § 6611(4) ; Iowa Cope (1924) §§ 11007(s5), 
11010; Kan. Rev. Stat. ANN. (1923) c. 60, § 306(3); Ky. Strat. (Carroll, 1922) 
§ 2519; Munn. Gen. Stat. (1913) § 7701(6) ; Mo. Rev. Start. (1919) § 1316; Mont. 
Rev. Cones (Choate, 1921) § 9033(4); Nes. Comp. Stat. (1922) $8512; N. M. 
Ann. Stat. (1915) § 3366; N. Y. C. P. A. §382(5); N. C. Ann. Cone (Michie, 
1927) § 441(9) ; N. D. Comp. Laws Ann. (1913) § 7375(6) ; Onto Gen. Cone (Page, 
1926) § 11224; OKLA. Rev. Laws (1921) § 185(3) ; Ore. Laws (Olson, 1920) § 391; 
Wasx. Comp. Stat. (Remington, 1922) § 159(4); Wis. Stat. (1927) § 330.19(7). 
The inclusion of this exception to the running of limitations has led some courts 
to exclude exceptions not expressly mentioned. Atchison, T. & S. F. Ry. v. 
Atchison Grain Co., 68 Kan. 585, 75 Pac. 1051 (1904) ; see (1905) 18 Harv. L. Rev. 
623. In other courts, such statutes are considered either as simply declaratory of 
the common law, or as the statement of a policy which also embraces fraudulent 
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majority of jurisdictions. The wisdom * of the rule, doubtful ° as it may 
be, is of little more than academic interest in the face of such univer- 
sality; but the difficulties of its application are many. The problem is 
essentially one of definition, rendered more complex by the varying con- 
notations of the words “ fraudulent ” *° and “ concealment.” ** 

On the plaintiff’s side, ignorance of the existence of a right of action 
is necessary.‘ Such ignorance will be established if he is unaware of 
the existence of any one factor essential to the right of action.** That 
the identity of the wrongdoer is such a factor ** is well illustrated by the 





concealment. £.g., Caffee v. Berkley, 141 Iowa 344, 118 N. W. 267 (1909). Ar- 
kansas, Georgia, Maine, and Maryland have statutes broad enough to include both 
rules. Ark. Comp. Laws (1921) § 6874; Ga. ANN. Cope (Michie, 1926) § 4380; 
Me. Rev. Stat. (1919) c. 86, §99; Mp. Ann. Cope (Bagby, 1924) art. 57, § 14. 

8 See Bailey v. Glover, 21 Wall. 342, 349 (U. S. 1874); Way v. Cutting, 20 
N. H. 187, 190 (1840). 

® Aside from considerations of statutory construction, the weightiest argument 
against the doctrine is that of counsel for defendant in Clarke v. Reeder, 1 Speers L. 
398, 403 (S. C. 1843): “It is as difficult to preserve the testimony to repel a charge 
of fraud as any other allegation.” The question is whether the statute is primarily 
for the defendant’s benefit, or an arbitrary ruling against stale and unreliable 
evidence. 

The problem is not dissimilar to that raised by modern encroachments on the 
letter of the Statute of Frauds. See Lilienthal, Judicial Repeal of the Statute of 
Frauds (1896) 9 Harv. L. Rev. 455; Note (1929) 42 id. 934. 

10 This word is useful only insofar as it makes clear that the defendant’s act 
must be intentional, and shows the historical identification of this doctrine with 
that of actions grounded on fraud. But the term should be distinguished from the 
use of the word “ fraud ” in cases of actionable misrepresentation. 

11 “ Concealment,” as popularly used, has two meanings: an act whereby some- 
thing is concealed, and the result of that act. “ Concealment ” requires no act. 
“ He concealed his thoughts.” But fraudulent concealment requires an act by the 
defendant. The result is purely subjective as to the party from whom the fact is 
concealed; he is ignorant of that fact. Cf. Por, THe Purtormep Letter. Fraudu- 
lent concealment demands not only an act, but the result as well. 

12 Amy v. Watertown, 130 U.S. 320 (1889) ; Kennedy v. Warnica, 136 Ind. 161, 
36 N. E. 22 (1893) ; Ogg v. Robb, 181 Iowa 145, 162 N. W. 217 (1917); Battle v. 
Crawford, 68 Mo. 280 (1878). So, a release obtained by fraud does not toll the 
statute, though the plaintiff has a new right of action for such fraud. Doyle v. 
Callaghan, 67 Cal. 154, 7 Pac. 418 (1885); Penobscot Ry. v. Mayo, 65 Me. 566 
(1876). Cases of disability should be distinguished. Nichols v. Nichols, 79 Conn. 
644, 66 Atl. 161 (1907) ; Gillmore v. Gillmore, 91 Kan. 293, 137 Pac. 958 (1914). 

13 Free v. Jordan, 178 Ark. 168, 10 S. W.(2d) 19 (1928) (defendant’s posses- 
sion) ; Gerry v. Dunham, 57 Me. 334 (1869) (garnishee’s indebtedness to defend- 
ant) ; Erickson v. Quinn, 47 N. Y. 410 (1872) (lack of consideration for fraudulent 
conveyance) ; Waugh v. Guthrie Gas Co., 37 Okla. 239, 131 Pac. 174 (1913) (negli- 
gence); Bacon v. National Bank of Commerce, 259 S. W. 244 (Tex. Civ. App. 
1924) (conversion) ; Cook v. Hardin, 174 S. W. 633 (Tex. Civ. App. 1915) (breach 
of contract). The plaintiff’s status may be material. So where the defendant made 
the plaintiff believe he was a slave, he concealed the existence of plaintiff’s quasi- 
contractual rights for services. Hickam v. Hickam, 46 Mo. App. 496 (1891) ; Ferris 
v. Henderson, 12 Pa. 49 (1849); cf. Jones v. Conoway, 4 Yeates 109 (Pa. 1804). 
But cf. Graham vy. Stanton, 177 Mass. 321, 58 N. E. 1023 (1901) (adopted 
daughter). 

14 Van Spanje v. Hostettler, 68 Ind. App. 518, 119 N. E. 725 (1918); Texas & 
Pac. Ry. v. Gay, 88 Tex. 111, 30 S. W. 543 (1805) (wrongful death); cf. Bescher 
v. Paulus, 58 Ind. 271 (1877). But the mere fact that the defendant is an undis- 
closed principal is not concealment, in the absence of affirmative misrepresentation. 
Soule v. Atkinson, 18 Cal. 225 (1861). But cf. Oelkers v. Ellis, [1914] 2 K. B. 139; 
Bankers’ Surety Co. v. Willow Springs Beverage Co., 10, Neb. 173, 176 N. W. 82 
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facts of a recent case.1° But ignorance of evidential facts must be 
distinguished from ignorance of the existence of a right of action; ** the 
former is important only insofar as it affects the latter. 

The defendant must intend that the plaintiff be kept in ignorance of 
his right of action.‘’ If prior fiduciary or confidential relations have 
existed between the parties, it has been held that silence may constitute 
fraudulent concealment.’* In the absence of any such relationship, the 
defendant must be guilty of an “ affirmative act of concealment ”; it is 
universally agreed that silence is not then enough.’® The advisability 
of this qualification is self-evident. But the time of the act should be 
unimportant, and acts prior to or simultaneous with the accrual of the 
right of action have generally been allowed to toll the statute.?° 

Complications arise when the act giving the right of action is identical 
with that which tends to prevent discovery of its existence. There is no 
logical difficulty in giving double legal effect to an act so calculated.”* 





(1920). Nor is defendant’s concealment of his person a concealment of the right of 
action. See 2 Woop, Statutes or Luuiration (4th ed. 1916) § 249a(1). 

15 Brookshire v. Burkhart, U. S. Daily, Oct. 26, 1929, at 2085 (Okla. 1929). 
P sued under a wrongful death statute. The petition alleged that D had killed P’s 
intestate by blowing up with explosives a house wherein she served; that D had 
concealed the source of the explosion, had established alibis in advance, and had 
conspired with others to conceal P’s right of action; that P had used all diligence, 
but had been able, with the help of the authorities, to discover D’s guilt only after 
the running of the limitation period of two years. The trial court sustained a 
demurrer to the petition, and P appealed. Held, that the petition alleged sufficient 
facts to constitute fraudulent concealment. Case remanded. 

The case presents a further interesting point, in that the action was for wrong- 
ful death. It is usually held that the limitation in such a statute is on the right 
and not merely on the remedy. See Tirrany, DeatH By Wroncrut Act (2d ed. 
1913) § 121. 

16 Fidelity & Casualty Co. v. Jasper Furniture Co., 186 Ind. 566, 117 N. E. 258 
(1917) ; see 2 Woon, op. cit. supra note 14, § 249b. But cf. Waugh v. Guthrie Gas 
Co., supra note 13. 

17 In cases of negligence, an additional act is therefore always necessary. So a 
surgeon who negligently left a gauze sponge in the plaintiff’s abdomen was not 
barred from pleading the statute. Cappuci v. Barone, 165 N. E. 653 (Mass. 1929) ; 
Brown v. Grinstead, 212 Mo. App. 533, 252 S. W. 973 (1923) ; McArthur v. Bowers, 
72 Ohio St. 656, 76 N. E. 1128 (1905); Becker v. Porter, 119 Kan. 626, 240 Pac. 
584 (1925). But cf. Bryson v. Aven, 32 Ga. App. 721, 124 S. E. 553 (1924). If 
another than the defendant makes false representations, the defendant is not charge- 
able. Stevenson v. Robinson, 39 Mich. 160 (1878) ; Moses v. St. Paul, 67 Ala. 168 
(1880). But the defendant may ratify the act of his agent. Manufacturers’ Nat. 
Bank v. Perry, 144 Mass. 313, 11 N. E. 81 (1887). And a surety is chargeable with 
the concealment of the principal. Lieberman v. First Nat. Bank, 2 Penn. 416, 45 
Atl. 901 (Del. 1900). 

18 Hoyle v. Jones, 35 Ga. 40 (1866); Kelley v. Nealley, 76 Me. 71 (1884). It 
should be noted that fraudulent concealment requires intent, while the duty to 
speak attaches to fiduciary relationships irrespective of intent. See Bower, 
ACTIONABLE Non-DiscLosure (1915) § 197. The result is satisfactory, but the care- 
less use of terminology tends to confuse the principles of fraudulent concealment. 

19 Keithley v. Mutual Life Ins. Co., 271 Ill. 584, 111 N. E. 503 (1916) ; Wagner 
v. Standard Seed Tester Co., 194 Iowa 1330, 191 N. W. 314 (1922); O’Brien v. 
McSherry, 222 Mass. 147, 109 N. E. 904 (1915). 

20 Dorsey Mach. Co. v. McCaffrey, 139 Ind. 545, 38 N. E. 208 (1894); Way v. 
Cutting, supra note 8; see Wood v. Carpenter, ror U. S. 135, 143 (18709). 

21 Quimby v. Blackey, 63 N. H. 77 (1884); Watts v. Mulliken’s Estate, 95 Vt. 
335, 115 Atl. rs0 (1921). In Dorsey Mach. Co. v. McCaffrey, supra note 20, the 
defendant fraudulently represented to the plaintiff that the stock he was selling 
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If it is in form a misrepresentation, it has all the qualifications of the act 
required for fraudulent concealment. But in the majority of such cases, 
the defendant makes no representation; he simply takes conscious ad- 
vantage of an existing situation. Cases of underground trespass are 
common examples.?* No causal relation here exists between the defend- 
ant’s act and the plaintiff’s ignorance.** But even where there is a 
representation, the plaintiff’s belief may not be induced by the defend- 
ant’s act;** or if it has been, the inducement may be impossible of 
proof.2° The peculiarities of the situation are responsible for this 
anomaly. In the typical action of deceit there is a causal relation, for 
the representation has produced the plaintiff’s belief in the existence of 
certain facts, without which belief the plaintiff would not have acted; 
but fraudulent concealment serves only to prevent belief from arising.”* 
Probably it is this seeming immateriality of causation which has per- 
suaded a few courts to allow the plaintiff to maintain an action in the 
absence of any representation; *’ they feel that a defendant who plans 
his act so that it will conceal itself deserves no greater sympathy than 
one who does further acts.2* This conclusion is within the spirit of the 
doctrine,”® but is analytically unsound. Though causation may not in 
fact exist, the causative tendency of the act is material. So when the 





was a safe investment, but that she need expect no dividends for a few years, since 
the company was enlarging its business. If the court were disposed to consider the 
transaction as a unit, the wrongful acts giving the right of action and concealing it 
might be considered identical. Distinctions become shadowy in this region. See 
note 33, infra. 

22 The statute is usually tolled. Bulli Coal Mining Co. v. Osborne, [1899] A. C. 
351; Ecclesiastical Comm’rs v. North East. Ry., 4 Ch. D. 845 (1877) ; Lightner Min- 
ing Co. v. Lane, 161 Cal. 689, 120 Pac. 771 (1911) ; Lewey v. Fricke Coke Co., 166 
Pa. 536, 31 Atl. 261 (1895); Petrelli v. West Va.-Pittsburgh Coal Co., 86 W. Va. 
607, 104 S. E. 103 (1920). The opposite result has been reached only when the 
court has refused to make any exception to the statute. Hunter v. Gibbons, 1 H. & 
N. 459 (1856); Williams v. Pomeroy Coal Co., 37 Ohio St. 583 (1882); Golden 
Eagle Mining Co. v. Imperator-Quilp Co., 93 Wash. 692, 161 Pac. 848 (1916). 

23 The plaintiff’s mind is affected only by the appearance of the surface, which 
the defendant has in no way disturbed. 

24 The plaintiff may have noticed nothing, though a change in circumstances 
would attract his attention. 

25 In Blake v. Miller, 178 Wis. 228, 189 N. W. 472 (1922), the defendant made 
misrepresentations to the plaintiff to cover up his original fraud. The plaintiff 
never became suspicious. More than the statutory period after the original fraud, 
but less than that time after the subsequent misrepresentations, the plaintiff sued, 
basing her action on the later misrepresentations. The court held that since she 
could not prove she would have acted otherwise she could show no damage. It is 
apparently possible to prove causation only in those cases in which the plaintiff 
has made some inquiry, and further inquiry has been prevented by the defendant. 
Seideman v. Sheboygan Loan & Trust Co., 223 N. W. 430 (Wis. 1929). 

26 The situation is not unlike that in actionable non-disclosure, where proof of 
inducement is unnecessary. See Bower, op. cit supra note 18, § 198. But it differs 
in that fraudulent concealment is based on an act rather than a failure to act. 

27 Quimby v. Blackey; Watts v. Mulliken’s Estate, both supra note 21; cf. 
(1922) 22 Cor. L. Rev. 280. In the former case, the defendant found a pocketbook 
which the plaintiff had lost, and knowing it to be the plaintiff’s, hid it and said 
nothing. 

28 See Bulli Coal Mining Co. v. Osborne, [1899] A. C. 351, 363. 

29 Namely, the equitable rule that the concealment affected the conscience of 
the party. See authorities cited supra notes 2, 8. 
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rule that the statute will be tolled in actions for relief on the ground of 
fraud *° is available, the courts are inclined to give relief on that basis,** 
although so wide an interpretation of the word “ fraud ” may be ques- 
tionable.** The logical consequence is to leave a gap between the two 
doctrines, an unsatisfactory result which will probably be accepted or 
evaded according to the exigencies of the particular case.** 

All courts agree that fraudulent concealment will not toll the statute 
unless the plaintiff has shown “reasonable diligence.” ** This prin- 
ciple,*® so important as a safeguard, has two distinct phases: *° first, the 
plaintiff must be reasonable in believing the defendant’s representa- 
tions; °? second, the plaintiff must be reasonable in retaining that be- 
lief.** If he fails in the first instance, the customary running of the 





80 See note 7, supra. 

81 Lightfoot v. Davis, 198 N. Y. 261, 91 N. E. 582 (1910). Underground tres- 
pass cases are usually decided on this principle. But cf. Lightner Mining Co. v. 
Lane, supra note 22. 

32 See Bower, op. cit. supra note 18, §§ 629-32. In Ecclesiastical Comm’rs v. 
North East. Ry., and Lewey v. Fricke Coke Co., both supra note 22, it was held 
that an inadvertent underground trespass was grounded on fraud. This is overly 
broad terminology even for equity. But since the rule is of equitable origin, some 
courts have held that it embraces recognized examples of constructive fraud. Light- 
foot v. Davis, supra note 31, rev’g 132 App. Div. 452, 116 N. Y. Supp. 904 (1909) ; 
Larsen v. Utah Loan & Trust Co., 23 Utah 440, 65 Pac. 208 (1901). Contra: 
Downs v. Harris, 75 Ga. 834 (1885); cf. Wilson v. Brookshire, 126 Ind. 497, 25 
N. E. 131 (1890). On the other hand, it has been held, with perhap; stricter atten- 
tion to the words of the statute, that fraud is a necessary element of the right of 
action before the doctrine is applicable. District Township of Boomer v. French, 
supra note 6; Howk v. Minnick, 19 Ohio St. 462 (1869); Cornell v. Edsen, 78 
Wash. 662, 139 Pac. 602 (1914). , 

83 The tendency is to amalgamate both doctrines at this point. In jurisdictions 
where only one of the two rules is available, the courts have succeeded, by broad 
construction, in holding that the statute is tolled. E.g., Lightfoot v. Davis, supra 
note 31; Watts v. Mulliken’s Estate, supra note 21. Since the original equitable 
rule made no distinction, the result seems desirable. 

84 See 2 Woon, op. cit. supra note 14, § 276b(11). The plaintiff is chargeable 
with knowledge of public records. Black v. Black, 64 Kan. 689, 68 Pac. 662 (1902). 
But the defendant’s representations may be such as to make it seem useless to refer 
to the records. Hutto v. Knowlton, 82 Kan. 445, 108 Pac. 825 (1910) ; Port Arthur 
Rice Milling Co. v. Beaumont Rice Mills, ro5 Tex. 514, 143 S. W. 926 (1913). Or 
the peculiar situation or relationship of the parties may induce the same attitude. 
Bradford v. McCormick, 71 Iowa 129, 32 N. W. 93 (1887); Jones v. Danforth, 71 
Neb. 722, 99 N. W. 495 (1904). 

85 Both concealment and “ diligence” must be proved by the plaintiff. See 
Wood v. Carpenter, ror U. S. 135, 143 (1879). In clear cases, some courts tend to 
confuse the two. Short v. Jacobus, 212 Ill. App. 77 (1918) ; Jackson v. Buchanan, 
59 Ind. 390 (1877). 

86 The duty of diligence imposed on the plaintiff is the same at all times. But 
the time from which the statute will run depends upon which of the two situations 
is presented. See notes 38 and 30, infra. For this reason the phraseology of reason- 
ableness has seemed more convenient. 

87 Texas Harv. Co. v. Wilson-Whaley Co., 210 S. W. 574 (Tex. Civ. App. 1919). 
The relative position of the parties is of great importance in determining the plain- 
tiff’s reasonableness. Lataillade v. Orefia, 91 Cal. 565, 27 Pac. 924 (1891) (guardian 
and ward) ; Vance v. Supreme Lodge, 15 Cal. App. 178, 114 Pac. 83 (1911) (prin- 
cipal and agent). 

38 Cf. Hughes v. First Nat. Bank, r1o Pa. 428, 1 Atl. 417 (1885). Here likewise 
the existence of a confidential or fiduciary relationship may affect the decision. 
Earnhart v. Robertson, 10 Ind. 8 (1857) ; Thompson v. Lyons, 281 Mo. 430, 220 
S. W. 942 (1919). 
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statute is not affected by the defendant’s wrongful act; *® if he fails in 
the second, the statute will start running from the time when such 
belief became unreasonable. 

In a few cases, in which a reply of fraudulent concealment was not 
available, an action on the defendant’s representations has been al- 
lowed,*® with loss of the previous right of action as a ground for 
damages.*t This smacks of procedural niceties.** It lacks the breadth ** 
and flexibility ** of “ fraudulent concealment,” while embodying all the 
objectionable features *° of that doctrine. 





METHops oF ATTACKING INVALID ForEIGN Divorces. — As a matter 
of law it is perfectly clear that a decree of divorce granted by a court 
without jurisdiction over either the marital relationship * or the parties 
thereto * will not be recognized beyond the territorial limits of that 





39 Tt is clear that fraudulent concealment, like the acknowledgment of a debt, 
arrests the running of the statute. Bricker v. Lightner’s Ex’r, 40 Pa. 199 (1861). 
But unlike an acknowledgment, it cannot revive the obligation. So if the statute 
has run against the plaintiff, and after his death the defendant conceals the sup- 
posed right of action from the personal representative, the latter cannot maintain 
an action. Mereness v. First Nat. Bank, 112 Iowa 11, 83 N. W. 711 (1900); cf. 
Clarke v. Boorman’s Ex’rs, 18 Wall. 493 (U.S. 1873) (in equity). But if the action 
is not yet barred, a reply of concealment should be available to the representa- 
tive. Findley v. Stewart, 46 Iowa 655 (1877); Bricker v. Lightner’s Ex’r, supra. 
Yet in at least two such cases concealment has failed to toll the statute. Kennedy 
v. Warnica, supra note 12; Shortridge v. Allen, 2 Tex. Civ. App. 193, 21 S. W. 419 
(1893). 

40 Imperial Gas Light & Coke Co. v. London Gas Light Co., 10 Ex. 39 (1854) ; 
Desmarais v. People’s Gas Light Co., 79 N. H. 195, 107 Atl. 491 (1919) (wrongful 
death) ; Seideman v. Sheboygan Loan & Trust Co., supra note 25; see Ott v. Hood, 
152 Wis. 97, 104, 139 N. W. 762, 764 (1913). 

41 But recovery has been denied because damages were speculative. Whitman 
v. Seaboard Air Line Ry., 107 S. C. 200, 92 §. E. 861 (1917). 

42 See Barnes, J., dissenting, in Ott v. Hood, supra note 40, at 107, 139 N. W. 
at 765. 

48 The unsatisfactory limitations of this theory are shown by Blake v. Miller, 
supra note 25. 

44 According to the better view, contributory negligence is no defense to an 
action of deceit. Judd v. Walker, 215 Mo. 312, 114 S. W. 979 (1908). The salutary 
requirement of diligence must then be lacking in the separate action. The statute 
would start running on the new right of action at the moment the old action was 
barred. 

45 On either theory, the same stale evidence must be admitted. 


1 Generally, only the court of the domicil of one or both of the parties to a 
marriage has jurisdiction over the marital state. House v. Hous>, 25 Ga. 473 
(1857) ; Hoffman v. Hoffman, 46 N. Y. 30 (1871); Watkins v. Watkins, 125 Ind. 
163, 25 N. E. 175 (1890). In the absence of personal service, the divorce decree of 
the new domicil of a deserting spouse is not entitled to full faith ard credit under 
the Constitution. Haddock v. Haddock, 201 U. S. 562 (1906). But for the most 
part such decrees are recognized in sister states. See Note (1928) 13 Iowa L. Rev. 
320. 

2 New York has given effect to divorces granted by courts having only personal 
jurisdiction. Gould v. Gould, 235 N. Y. 14, 138 N. E. 490 (1923) ; see also (1929) 
15 A. B. A. J. 663. 
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court.* Yet the fact that these decrees are sanctioned by society * may 
render their legal nullity of little consequence, the fashionable Paris or 
Yucatan divorce being as serviceable for practical purposes as the 
valid decree of an authorized tribunal. Where both husband and 
wife are party to the proceedings, evasion of the domestic laws causes 
an injury to the state alone;*> but where one spouse secures an ex 
parte decree without the knowledge or consent of the other, it would 
-_ that the latter has been done an injury which calls for affirmative 
relief.® 

Of course the injured party can assert various rights in the property 
of the other. Where the husband secures the divorce, the wife can bring 
an immediate action for the maintenance of herself and their children,’ 
or she may sue independently for divorce and alimony.’ After the death 
of the offending party, the deserted wife or husband may claim rights of 





8 In the Paris or Mexican divorces considered herein, the court has jurisdiction 
over neither the marital res nor the parties thereto. In France, there is a technical 
requirement of “ domicil,” which means only residence, and the libellee is served by 
publication as in any proceeding in rem. See Beach, American Divorces in France 
(1925) 11 A. B. A. J. 26; Bates, THe Divorce AND SEPARATION OF ALIENS IN 
FRANCE (1929) c. VI. In Mexico, residence plus constructive service are enough, 
and the former is easily feigned. See Walton, International and Migratory Di- 
vorces (1927) 21 Inu. L. REV. 435, 452 et seq. 

4 The social recognition of foreign divorces is probably a result of popular igno- 
rance or unconcern rather than of any conviction that strict divorce laws should be 
evaded. 

5 Occasionally those who purport to remarry in reliance on invalid divorces are 
prosecuted for bigamy or adultery. People v. Dawell, 25 Mich. 247 (1872) ; People 
v. Baker, 76 N. Y. 78 (1879). And recently it has been suggested that it be made 
a misdemeanor to purport to remarry on the strength of an invalid divorce. See 
Bates, The Divorce of Americans in Mexico (1929) 15 A. B. A. J. 709, 713. But the 
imposition of such penalties may be unwise. 

6 The fact that equity will enjoin a proceeding for divorce in a court without 
jurisdiction seems to indicate that the prosecution of such a suit constitutes a wrong 
to the libellee. Cf. Kempson v. Kempson, 58 N. J. Eq. 94, 43 Atl. 97 (1890); 
Greenberg v. Greenberg, 218 App. Div. 104, 218 N. Y. Supp. 87 (1926); Note 
(1901) 15 Harv. L. Rev. 145. 

7 Dinsmore v. Dinsmore (Superior Court of San Francisco, 1924), cited by 
Walton, supra note 3, at 454; Bucken v. Bucken (Superior Court of Cook County, 
Illinois, 1926), cited ibid. at 451. Sometimes the wife is living alone under a decree 
of separate maintenance when the husband sues abroad for divorce. In this situa- 
tion, the wife would sue upon the court decree for the money due thereunder. 
McCullough v. McCullough, 203 Mich. 288, 168 N. W. 929 (1918). But it has 
been held that a divorce by a court with jurisdiction over the marital ves but not 
over the parties will terminate the right to subsequent payments under the separa- 
tion decree. Harrison v. Harrison, 20 Ala. 629 (1852) ; McCullough v. McCullough, 
supra. Contra: Simonton v. Simonton, 40 Idaho 751, 236 Pac. 863 (1925). If 
the parties are living apart under a voluntary agreement whereby the husband is to 
support the wife so long as she remains his wife, a valid divorce will be a defense 
to a suit on the contract. Shurman v. Shurman, 148 N. Y. Supp. 947 (1914); cf. 
Galusha v. Galusha, 116 N. Y. 635, 22 N. E. 1114 (1889). But this could hardly 
be true of a void decree. 

8 Cf. Wright v. Wright, 24 Mich. 180 (1871). Where the husband has obtained 
a divorce from a court with jurisdiction in rem but not in personam, the wife can 
recover alimony even in a jurisdiction which recognizes the decree. Thurston 
v. Thurston, 58 Minn. 279, 59 N. W. 1017 (1894); Toncray v. Toncray, 123 Tenn. 
476, 131 S. W. 977 (1910). Contra: Joyner v. Joyner, 131 Ga. 217, 62 S. E. 182 


(1908). 
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dower ° and curtesy *° respectively in the real estate of the deceased, or 
such substituted or additional rights as are conferred by statute.’* 

However satisfactory these property actions may be from a financial 
point of view, they have little or no efficacy in removing the social 
stigma which attaches to the cast-off spouse, or in defining that per- 
son’s status.’ In Baumann v. Baumann," a recent New York case, the 
plaintiff's husband left their domicil in New York, secured a decree of 
divorce from a court without jurisdiction in Mexico, purported to marry 
another woman in Connecticut, and returned to New York with the 
latter to live as man and wife. The plaintiff sought a declaratory judg- 
ment pronouncing the Mexican decree and subsequent marriage cere- 
mony void, and an injunction restraining the defendants from holding 
themselves out as man and wife and from representing that the plaintiff 
and her husband had been divorced, and forbidding the use of the 
plaintiff’s name by her successor. The declaratory judgment was 
granted, but injunctive relief was refused. 

The determination of questions of status was the earliest function of 
the declaratory judgment in English law.** Later this device was used 
more broadly in England *® and has been adopted to its full extent in 
many American jurisdictions.‘* Though historically a decree concerning 





® Reel v. Elder, 62 Pa. 308 (1869). A valid decree of divorce by a foreign or 
domestic tribunal ordinarily terminates the wife’s right to dower. Hood v. Hood, 
110 Mass. 463 (1872); Pullen v. Pullen, 52 N. J. Eq. 9, 28 Atl. 719 (1893). 
Contra: Lynn v. Sentel, 182 Ill. 382, 55 N. E. 838 (1899) ; Doerr v. Forsythe, 50 
Ohio St. 726, 35 N. E. 10%5 (1893). By statute in New York, this is true only 
where the marriage was dissolved because of the wife’s adultery. N. Y. Rea 
Property Law (1917) § 196; cf. Van Cleaf v. Burns, 133 N. Y. 540, 30 N. E. 661 
(1892). Ordinarily a void divorce has no effect on dower. Colvin v. Reed, 55 
Pa. 375 (1867). But in some states the wife cannot be endowed where she has 
obtained such a divorce. Ellis v. White, 61 Iowa 644, 17 N. W. 28 (1883) ; Star- 
buck v. Starbuck, 173 N. Y. 503, 66 N. E. 193 (1903); see (1906) 19 Harv. L. 
Rev. 622. 

10 A valid divorce destroys the possibility of a tenancy by curtesy and divests 
the husband of curtesy initiate. Barrett v. Failing, 111 U. S. 523 (1884) ; Campbell 
v. Switzer, 74 W. Va. 500, 82 S. E. 319 (1914). Contra: Gillespie v. Worford, 2 
Cold. 632 (Tenn. 1865). Where a husband procures a void divorce, he may be 
barred of curtesy rights. See Wheeler, The Effect of Foreign Divorce Upon Dower 
and Curtesy (1927) 25 Micu. L. REv. 487, 505; cf. note 7, supra. 

11 Cheely v. Clayton, 110 U. S. 701 (1884) (claim by widow for one half of 
deceased husband’s real estate) ; Andrews v. Andrews, 188 U. S. 14 (1903) (peti- 
tion by widow to be made administratrix of estate of deceased husband). 

12 An independent suit for divorce might furnish an adequate remedy if suc- 
cessful, but would fail in some states in the absence of other grounds than the de- 
sertion. And divorce might not be desired. 

13 250 N. Y. 382, 165 N. E. 819 (1929), modifying 222 App. Div. 460, 226 N. Y. 
Supp. 576 (1928) ; see (1928) 38 Yate L. J. 111; (1929) 78 U. or Pa. L. Rev. 114. 

14 Borchard, The Declaratory Judgment (1918) 28 Yate L. J. 105, 123. The 
earliest statute was the Legitimacy Declaration Act. 21 & 22 Vict. c. 93 (1858); 
see Shaw v. Attorney-General, L. R. 2 P. & D. 156 (1870) ; Beresford v. Attorney- 
General, [1918] P. 33. Wisconsin has a similar statute. Wus. Srat. (1927) 
§ 247.03; see Kitzman v. Werner, 167 Wis. 308, 166 N. W. 789 (1918). 

15 A general declaratory judgment procedure was established in England by 
= XXV, r. 5 (1883), and Order LIVa (1893), amending 15 & 16 Vict. c. 86 

1852). 

16 In 1922, the Uniform Declaratory Judgments Act was approved by the Com- 

missioners on Uniform State Laws, and by Jan., 1929, some twenty-three states had 
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the validity of a doubtful marriage could be rendered only at the request 
of one of the parties thereto,’* in Baumann v. Baumann the Connecticut 
marriage ceremony was questioned by a third party under a general 
declaratory judgment statute ** which the court did not restrict by inter- 
pretation. This seems perfectly proper since the marital status of the 
plaintiff herself was in question. The use of the declaratory judgment 
to attack the Mexican divorce *® was unusual in that it operated directly 
upon the decree of a foreign tribunal,”° but there would seem to be no 
substantial difference between a refusal to recognize a foreign judgment 
and a statement that the judgment is of no effect so far as New York is 
concerned.”_ The declaratory’ judgment thus seems a useful weapon 
with which to attack invalid foreign divorces. The injured spouse is 
judicially exonerated from all suspicion of marital misconduct. The 
offending party is warned that the reciprocal obligations of the marriage 
are still alive and that a subsequent ceremony will be bigamous. And 
the judgment will be useful for future purposes ** as res judicata.** 
And yet this relief may be quite inadequate from any practical point 
of view. The world will hear for a moment, or not at all, of the declara- 
tory judgment, but will continue to see the deserted plaintiff on the one 
hand and, on the other, the husband and his paramour consorting as 








adopted this act or others similar to it. Borchard, Declaratory Judgments (1929) 
3 Cin. L. Rev. 24. The New York statute was held constitutional in Board of 
Education v. Van Zandt, 119 Misc. 124, 195 N. Y. Supp. 297 (1922) ; the Michigan 
act was declared unconstitutional in Anway v. Grand Rapids Ry., 211 Mich. 592, 
179 N. W. 350 (1920). The Supreme Court has denied the power of Congress to 
adopt such a procedure for the federal courts. Willing v. Chicago Auditorium 
Ass’n, 277 U.S. 274 (1928). 

17 See statutes cited supra note 14. A suit for “ jactitation of marriage,” the 
forerunner of the declaratory judgment as to status, could not be brought by a 
third person. In re Campbell v. Corley, 31 L. J. (N.s.) Prob. 60 (1862). 

18 N. Y. C. P. A. § 473. 

19 The Connecticut marriage might have been annulled in New York, since a 
state may annul a foreign marriage of its domiciliaries contrary to its public policy. 
Earle v. Earle, 141 App. Div. 611, 126 N. Y. Supp. 317 (1910). But the court in 
Baumann v. Baumann purported only to determine the status of the parties within 
the state. 222 App. Div. at 464, 226 N. Y. Supp. at: 580. 

20 A declaratory judgment will not be granted to adjudicate rights which must 
ultimately be determined by the laws of another forum. Westchester Mortgage 
Co. v. Grand Rapids & I. R. R., 246 N. Y. 194, 158 N. E. 70 (1927). 

21 Except that the declaratory judgment would perhaps be entitled to full 
faith and credit if the court granting it had jurisdiction. It may not be a 
“ judicial proceeding.” See Willing v. Chicago Auditorium Ass’n, 277 U. S. 274 
(1928). But the judgment might well be a “ public act ” or “record” within the 
meaning of Art. 4, § 1 of the United States Constitution. But see note 19, supra. 

22 A declaratory judgment will not be granted solely for possible future pur- 
poses. West v. Wichita, 118 Kan. 265, 234 Pac. 978 (1925). 

28 See Kariher’s Petition (No. 1), 284 Pa. 455, 465-66, 131 Atl. 265, 270 
(1925); Girard Trust Co. v. Tremblay Motor Co., 291 Pa. 507, 511, 140 Atl. 506, 
508 (1928); Borchard, The Uniform Act on Declaratory Judgments (1921) 34 
Harv. L. Rev. 697. A declaratory judgment, the terms of which are fixed by 
agreement of the parties, is not res judicata. Jenkins v. Robertson, L. R. 1 H. L. 
(Sc.) 117 (1867). And it is doubtful whether a decision in rem would bind the 
world. See Mackintosh v. Smith and Lowe, Sess. Cas. 2 M. 389 (1864); Girard 
Trust Co. v. Tremblay Motor Co., supra at 511, 140 Atl. at 508; Morecroft v. 
Taylor, 225 App. Div. 562, 564, 234 N. Y. Supp. 2, 6 (1929). 
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man and wife. Can equity give relief in addition to the declaratory 
judgment or in the absence of such a device? 

Despite the traditional principle that equity protects only rights of 
property,* and in face of the fact that the mass of interests which an 
injunction against procuring a foreign divorce is designed to protect re- 
mains the same after the divorce has been obtained, such an injunction 
has been granted.*®° But the problem of technique is a difficult one for 
the chancellor. A decree nullifying the divorce and later marriage could 
hardly be granted without statutory authority,2® and no decree in 
personam seems to suggest itself. The defendant could not be ordered 
to go to Mexico and request the court to set aside the divorce,’ nor 
could he be told to return to his wife even if she wanted him.”* An 
injunction restraining the defendants from living together would be 
undesirable because of the practical difficulty of enforcing such an 
order.?® And an injunction forbidding the defendants to hold them- 
selves out as man and wife involves the socially undesirable consequence 
of forcing them to live together illicitly. 

The use of the plaintiff's name by her successor would seem to call 
for relief as an important element in the general situation which the 
declaratory judgment was designed to correct. And though the argu- 
ment *° of the New York court that the plaintiff has suffered no legal 
injury from this use of her name ** seems to be inconsistent with granting 





24 See 1 Pomeroy, Equity JurispIcTION (4th ed. 1918) § 99; cf. Pound, Equi- 
table Relief against Defamation and Injuries to Personality (1915) 29 Harv. L. 
REv. 640, 642 et seg.; Chafee, Progress of the Law — Equitable Relief against Torts 
(1921) 34 id. 388, 412; Long, Equitable Jurisdiction to Protect Personal Rights, 
(1923) 33 YALE L. J. 115; Note (1929) 43 Harv. L. REv. 297, 300. 

25 Kempson v. Kempson; Greenberg v. Greenberg, both supra note 6. 

26 y PoMEROY, oP. cit. supra note 24, § 112. 

27 Such an order was given in Kempson v. Kempson, 61 N. J. Eq. 303, 48 Atl. 
244 (1901), but there the defendant was in contempt and the order was imposed as 
a condition of his release. Such a decree might be objectionable as ordering an 
affirmative act abroad; and the Mexican court might refuse to set aside its own 
decree. 

28 Snedaker v. King, 111 Ohio St. 225, 145 N. E. 15 (1924); see especially 
Allen, J., concurring, at 230 et seq., 145 N. E. at 17. 

29 The problem involved here is the extent to which equity should attempt to 
regulate personal conduct by means of injunctions. The Texas courts have gone to 
extreme lengths. Smith v. Womack, 271 S. W. 209 (Tex. Civ. App. 1925) (injunc- 
tion against alienation of affections) ; Witte v. Bauderer, 255 S. W. 1016 (Tex. Civ. 
App. 1923) (injunction restraining defendant from having anything to do with 
plaintiff’s wife except insofar as her services as bookkeeper were concerned). Other 
courts have refused to play the truant officer. Ellis v. Ellis, 55 Misc. 34, 106 N. Y. 
Supp. 217 (1907) ; Snedaker v. King, supra note 28; cf. Drake v. Drake, 145 Minn. 
388, 177 N. W. 624 (1920). 

30 Baumann v. Baumann, supra note 13, at 388, 165 N. E. at 821. The court 
treats the injunction against the use of the name as a separate proceeding although 
it would seem to be bound up with the situation as a whole. And the plaintiff’s 
successor plays an important part in that situation. But a previous New York 
decision had denied an injunction against the use of a name in a situation similar 
to that in the present case, where no other relief was available. Hodecker v. 
Strickler, 20 App. Div. 245, 39 N. Y. Supp. 515 (1807). 

81 In the absence of statute, an individual may change his name at will, pro- 
vided he has no fraudulent motive in so doing. Davies v. Lowndes, 1 Bing. N. C. 
507, 618 (1835); Petition of Snook, 2 Hilt. 566 (N. Y. 1859); United States 
v. McKay, 2 F.(zd) 257 (D. Nev. 1924). And if he adopts the same name as that 
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a declaratory judgment, an injunction prohibiting such use would be 
just as undesirable socially as a decree restraining the defendants from 
purporting to be husband and wife. Such a consequence might be 
risked where no declaratory judgment can be granted, but where that 
remedy exists, the need for further relief will not be sufficient to over- 
come the attendant disadvantages. 





LEGISLATION 


Tue Form or AMENDATORY STATUTES. — The major legislative activ- 
ity of state legislatures of recent years concerns statutes amendatory of 
code provisions or prior acts. With emphasis being directed toward the 
form of statutes in the hope of clarifying them and making intelligible 
the voluminous contents of the statute books, the phraseology of amend- 
atory legislation deserves examination. Broadly speaking, its form in 
many of the states is, to say the least, barbarous. Perusal of the Indiana 
amendatory acts, for example, reveals astonishingly long and redundant 
titles and meaningless, lengthy purviews.' 

Responsibility for these curiosities of the draftsman’s art does not 
lie with the unprofessional legislator but must be put to the artful con- 
struction given by courts to the common constitutional provision for- 


bidding amendment by reference to the title of acts and requiring the 





of another, the latter cannot complain on the mere ground that this action has 
caused him inconvenience. Du Boulay v. Du Boulay, L. R. 2 P. C. 430, 442 
(1869). Cases where the use of a name causes financial injury must be distin- 
guished. Routh v. Webster, 10 Beav. 561 (1847) ; Walter v. Ashton, [1902] 2 Ch. 
282; cf. Note (1929) 43 Harv. L. Rev. 297, 300, n.20; Putnam, Unfair Competition 
by the Deceptive Use of One’s Own Name (1898) 12 Harv. L. Rev. 243. 


1 Titles covering two or more pages of the session laws are not infrequent. See, 
e.g., Ind. Acts 1909, c. 124; Ind. Acts 1913, cc. 148, 229; Ind. Acts 1915, c. 116; 
Ind. Acts. 1917, cc. 74, 140, 156; Ind. Acts 1919, c. 105. A typical example is found 
in the title and purview of the Primary Election Act of 1929: “ AN ACT to amend 
section 4 of an act entitled “ An act to amend section 1, 3, and 7 of an act entitled 
‘ An act entitled an act to amend sections 2, 4, 6, 7, 8, 10, I1, 12, 13, 15, 26, 27 and 
33 and to repeal sections 23 and 28 of an act entitled “ An act to provide for the 
holding of primary elections and conventions by political parties, for the nomina- 
tion of candidates thereby, for the organization of such parties, and prescribing 
penalties for the violation of the provisions thereof,” approved March 8, 1o1s,’ 
approved March 8, 1917, and to amend section 3 of an act entitled ‘ An act to pro- 
vide for the holding of primary elections and conventions by political parties, for 
the nomination of candidates thereby, for the organization of such parties, and 
prescribing penalties for the violation of the provisions thereof,’ approved March 
8, 1915,” approved March 12, 1925, and to amend section 34 and to repeal sections 
14 and 33 of an act entitled “ An act to provide for the holding of primary elections 
and conventions by political parties, for the nomination of candidates thereby, for 
the organization of such parties, and prescribing penalties for the violation of the 
provisions thereof,” approved March 8, 1915... . SECTION 1. Be it enacted by 
the general assembly of the State of Indiana, That section 4 of the first above en- 
titled act be amended to read as follows: Section 4. That section 7 of the first 
above entitled act be amended to read as follows: Section 7. That section 11 of 
the above entitled act be amended to read as follows: Section 11. On the first 
Tuesday after the first Monday. .. .” Ind. Acts 1929, c. 68. 
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amended act to be set forth in full.2 The recognized purpose of such a 
constitutional provision was to do away with the common practice of 
“blind” amendments.’ Though the only reference in the constitutional 
provision to the title of the original act is prohibitory, by a strange twist 
of reasoning, the courts have laid down the doctrine that the amendatory 
statute must recite the full title of the original act.* Moreover, this must 
be done in ipsissimis verbis.. Barring quotation marks,® an omission 
of a word or a phrase whether by accident or design, is fatal to the valid- 
ity of the act.’ Considering that another constitutional provision has 
already led to the practice of making the title a general summary of the 
contents of the act,® this provision as interpreted effectively prohibits 
resort to the modern invention of short titles.® 

But the tale of the title of the amendatory act is but half told. A 
further complication results from the replacement theory of amend- 
ments,’° which declares that the original act is blotted out and super- 





2 Inp. Const. (1851) art. 4, § 21: “ No act shall be revised or amended by mere 
reference to its title; but the act revised, or section amended, shall be set forth and 
published at full length.” 

8 See People ex rel. Drake v. Mahaney, 13 Mich. 481, 497 (1865); Mok v. 
Detroit Bldg. & Sav. Ass’n, 30 Mich. 511, 516 (1875). 

4 Lindquist v. State, 153 Ind. 542, 55 N. E. 426 (1899). The date of the ap- 
proval of the original act is not part of its title and need not be set forth in the 
amendatory act. Citizens’ Street R. R. v. Haugh, 142 Ind. 254, 41 N. E. 533 (1895). 

5 Thus where the amendatory act recited that it amended an “ act concerning 
civil procedure,” whereas the original act was entitled “ An act concerning proceed- 
ings in civil cases,” the amendatory act was held to be unconstitutional. O’Mara 
v. Wabash R. R., 150 Ind. 648, 50 N. E. 821 (1898). So also an amendatory act 
reciting that it amended an act “concerning trial by jury,” whereas the original 
act was entitled an act “ concerning proceedings in civil cases,” was declared in- 
valid. Mankin v. Pennsylvania Co., 160 Ind. 447, 67 N. E. 229 (1903). 

6 The court has been liberal enough to hold that the omission to set off the title 
of the original act in quotation marks in the title of the amendatory act, provided it 
was otherwise accurately transcribed, would not invalidate it. State v. Bailey, 157 
Ind. 324, 61 N. E. 730 (1901). 

7 Hendershot v. State, 162 Ind. 60, 69 N. E. 679 (1904). The court has, how- 
ever, been willing to overlook the mistake of transcribing “ execute ” in place of the 
word “ exercise,” on the ground that the “ difference between exercising a power and 
executing it can not be deemed a substantial variance.” Ray v. Jeffersonville, 90 
Ind. 567, 570 (1883) ; cf. Draper v. Fayley, 33 Ind. 465 (1870). 

8 Inp. Const. (1851) art. 4, § 19: “ Every act shall embrace but one subject, 
and matters properly connected therewith; which subject shall be expressed in the 
title.’ See Mason, Legislative Bill Drafting (1926) 14 Catir. L. REV. 298, 307; 
SANDERSON, VALIDITY OF STATUTES IN PENNSYLVANIA (1898) pt. I; PotrerR, Dwarris 
on STATUTES (1874) c. 4; JoNES, STATUTE LAW MAKING (1912) c. 4. 

® The title to the amendatory act need only recite that it is an act to amend 
the original act, unless the additional matter be not germane to the title of the 
original act. Bell v. Maish, 137 Ind. 226, 36 N. E. 358 (1893). The Indiana court 
has foreclosed the possibility of identifying an act simply by reference to the code 
section followed by a short description of its content. Feibleman v. State, 98 Ind. 
516 (1884) ; Boring v. State, 141 Ind. 640, 41 N. E. 270 (1895) ; O’Mara v. Wabash 
R. R.; Mankin v. Pennsylvania Co., both supra note 5. 

10 TIlinois for a time inclined to the adoption of the replacement theory of 
amendments. Louisville & N. R. R. v. East St. Louis, 134 Ill. 656, 25 N. E. 962 
(1890). The later cases, however, give no support to such a theory. Melrose Park 
v. Dunnebecke, 210 Ill. 422, 71 N. E. 431 (1904); People v. Boykin, 298 Ill. 11, 
131 N. E. 133 (1921). Some other states refuse to attach validity to the amend- 
ment of a repealed or void statute, but have not adopted the doctrine that an 
amendatory statute of itself repeals the original act. In re Terrett, 34 Mont. 325, 
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seded by the amendatory statute, leaving only that act in force. Further 
amendments must thus be of the last amendatory statute, for an attempt 
to amend the original act results in nothing.‘ The title to the second 
or any later amendatory statute must then, under the judicial doctrine 
announced, recite in full the title of the last amendatory statute. The 
result is an abracadabra of verbiage, of acts to amend an act to amend 
an act — “ vain repetitions ” truly heathen. 

Judicial doctrine has also affected the body of the amendatory stat- 
ute under the constitutional requirement that “the act revised or sec- 
tion amended shall be set forth and published at length.” Originally 
the act was unconstitutional unless it set forth both the original and 
amended sections at length.*? In 1867, however, the Supreme Court of 
Indiana overruled its earlier decisions setting forth this doctrine.* But 
the replacement theory of amendment and the requirement that the sec- 
tion as amended must be published at length have remained to plague 
the careful draftsman.’* Slavish repetition of all the provisions of the 
original act or the last amendatory statute has made commonplace even 
the incorporation of two enacting clauses in one section of a second 
amendatory act.*® Another result, however, is even more disheartening. 
Since it must be clear that a second or later amendatory statute amends 
the last amendatory statute and not the original act,’* it became the 
practice to insure that this fact would be established by the body as well 
as the title of the act. Until 1909, it was common to recite the full title 
of the last amendatory statute in the body of the act, even though it had 
just previously been set forth in full in the title.1*7 In that year, a 





86 Pac. 266 (1906) ; Wall v. Garrisen, 11 Colo. 515, 19 Pac. 469 (1888) ; Lampkin v. 
Pike, 115 Ga. 827, 42 S. E. 213 (1902). Contra: Dimpfel v. Beam, 41 Colo. 25, 91 
Pac. 1107 (1907) ; cf. Kendal v. People, 53 Colo. 106, 123 Pac. 824 (1912) ; Callahan 
v. Jennings, 16 Colo. 471, 27 Pac. 1062 (1891); Anderson v. Board, 67 Colo. 403, 
186 Pac. 284 (1919); see State ex rel. Paige v. District Court, 54 Mont. 332, 334, 
169 Pac. 1180, 1181 (1917). 

11 In the following cases, the court held invalid amendatory statutes failing to 
amend the last amendatory act. Draper v. Fayley, supra note 7; Board of 
Comm’rs v. Markle, 46 Ind. 96 (1874); Blakemore v. Dolan, 50 Ind. 194 (1875) ; 
Reissner v. Hurle, 50 Ind. 424 (1875); Board of Comm’rs v. Smith, 52 Ind. 420 
(1876) ; Cowlet v. Rushville, 60 Ind. 327 (1878) ; State ex rel. Dickerson v. Harri- 
son, 67 Ind. 71 (1879) ; Niblack v. Goodman, 67 Ind. 174 (1879) ; Brocaw v. Board, 
43 Ind. 543 (1881); Lawson v. Debolt, 78 Ind. 563 (1881); Feibleman v. State; 
Boring v. State, both supra note 9; Stony Creek Township v. Cabel, 144 Ind. 
sor, 43 N. E. 559 (1895); Helt v. Helt, 152 Ind. 142, 55 N. E. 699 (1898); 
Weatherhogg v. State, 158 Ind. 14, 62 N. E. 477 (1901) ; Peele v. Ohio & Ind. Oil 
Co., 158 Ind. 374, 63 N. E. 763 (1901) ; Mitsker v. Whitsell, 181 Ind. 126, 103 N. E. 
1078 (1913). 

12 Langdon v. Applegate, 5 Ind. 327 (1854). 

18 Greencastle Southern Turnpike Co. v. State, 28 Ind. 382 (1867); Draper v. 
Fayley, supra note 7. 

14 Other perplexing difficulties follow upon this requirement. See Freund, 
Supplemental Acts (1914) 8 Inv. L. Rev. 507; SANDERSON, op. cit. supra note 8, pt. 
II; Story, Amendment of Statutes (1916) 10 Am. Pot. Sct. REv. 743. 

15 Ind. Acts 1913, c. 33; Ind. Acts 1915, c. 129. 16 See note 11, supra. 

17 Ind. Acts 1905, cc. 112, 139; Ind. Acts 1909, cc. 51, 133, 148; Ind. Acts 1913, 
cc. 37, 128; Ind. Acts 1915, cc. 18, 87, 116, 176, 191. This practice was once com- 
mon in Colorado. See Colo. Laws 1905, cc. 85, 87, 92 (but cf. c. 96); Colo. Laws 
1907, CC. 194, 200, 207, 210, 213, 214, 216. It is still common in Georgia. Ga. Laws 
1923, Nos. 64, 320, 323, 397; Ga. Laws 1925, Nos. 373, 390, 421. 
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different form was devised which is the present uniform practice in 
Indiana.** The replacement theory, with its insistence that the amend- 
atory and not the original statute must be amended, gave rise to the 
difficulty. If section 5 of the original act was amended by section 1 of 
the amendatory act, any further amendment must of necessity be of 
section 1.1° But it was also desirable in order to keep the unity of the 
original act intact to retain its form and its section numbers. The 
formula devised to accomplish this result was to repeat the purview of 
the amendatory act in each subsequent amendatory statute. The result 
has again been a useless mass of words complicated by section numbers 
piled one upon the other in utter confusion.” 

Insistence upon unimportant technicalities such as these not only 
serves to provide pitfalls for the draftsman. It tends to make a mystery 
of his profession instead of elevating it to the position of a science. For 
civilized peoples, it makes the statute book a wilderness of waste 
words.”* 





ADMINISTRATION OF THE ESTATE OF AN ABSENTEE. —A petitioner 
for letters of administration * upon the estate of an alleged intestate, con- 
cerning whose fate there is no direct evidence, may be aided by the pre- 
sumption of death from seven years’ unexplained absence.? Such a 





18 See Ind. Acts 1909, cc. 131, 132 (but cf. cc. §1, 133, 148, 151) ; Ind. Acts 1911, 
c. 26 (but cf. c. 28) ; Ind. Acts 1913, cc. 197, 229 (but cf. c. 36, § 3; cc. 37, 179, 183, 
186, 281); Ind. Acts 1915, cc. 19, 20, 42, 67, 71, 76, 87, 116, 129, 133, 160, 172, 
176, 186, 191 (but cf. cc. 22, 50, 79, 80, 150). This form is very occasionally found 
elsewhere. See Colo. Laws 1905, c. 118 (but cf. c. 132) ; Colo. Laws 1907, cc. 158, 
181, 187 (but cf. Colo. Laws 1919, cc. 91, 107) ; Ga. Laws 1923, No. 323 (but cf. 
Ga. Laws 1927, Nos. 91, 210) ; Mont. Laws 1905, c. 5 (but cf. cc. 10, 49). 

19 In Bush v. Indianapolis, 120 Ind. 476, 22 N. E. 422 (1889), the title of the 
act referred to the section of the last amendatory statute, but the body of the stat- 
ute purported to amend a section of the Revised Statutes. The Revised Statutes 
had embodied the last amendatory act. The court upheld the validity of the act, 
saying: “ If not a literal it is a substantial compliance with the terms of that con- 
stitutional requirement.” Ibid. at 483, 22 N. E. at 424. Accord: Moore v. Indian- 
apolis, 120 Ind. 483, 22 N. E. 424 (1889). “ Literal compliance ” was later termed 
by the court to be the “proper method.” See Boring v. State, supra note 9, at 
646, 41 N. E. at 272. Obviously no careful draftsman would be satisfied with less 
than “ literal compliance ” and the “ proper method.” 

20 See note 1, supra. 

21 “ Adding to the mass in the Augean stable, every ox had wisdom enough for 
— every ox that ever was put into it: to employ a river in the cleansing of it, re- 
quired, not the muscle, but the genius of a Hercules.” 5 BENTHAM, WorKS 
(Bowring ed. 1843) 366. 


1 The problem of this Note also arises where there is a will, but no separate 
consideration will be given that situation since it presents the same difficulties as 
intestacy. 

2 There was an earlier presumption of the continuance of a life once proved 
existent. Then, during the seventeenth century, two statutes were enacted, the 
one exempting from punishment for bigamy a person who remarried after seven 
years’ unexplained absence of his spouse, and the other providing for the devolu- 
tion of an estate after a life tenant had been absent for seven years. 1 Jac. I, c. 2 
(1604); 16 Car. II, c. 6 (1667). These statutes emboldened the courts to put a 
general limitation upon the presumption of the continuance of life by permitting 
the jury to draw an inference of death from seven years’ absence. Later they made 
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presumption exists generally in the United States * either as a common 
law * or statutory ° rule of evidence. If the facts warrant the presump- 
tion, administration will be granted,® but there is much greater danger 
of a mistaken conclusion where death is presumed than where it is 
proved directly, and the consequences of such a mistake may be very 
serious. 

The impotence of the courts to reach a satisfactory solution, unaided 
by statute, is manifest in the decisions. A court exercising probate juris- 
diction is ordinarily without competency to issue letters of administra- 
tion except upon the estates of deceased persons.’ If, therefore, a 
supposed decedent appears after his estate has been administered and 
distributed, he may require his debtors to pay him although they have 
already paid his administrator,* reclaim his property even from a bona 
fide purchaser,® and hold his administrator liable as a converter.’° Early 





this inference mandatory where there was no rebutting evidence. See THAYER, 
PRELIMINARY TREATISE ON EvIDENCE (1898) 319-24; Note (1927) 5 N. C. L. 
REv. 345. 

3 See 1 Jones, COMMENTARIES ON EvipENCE (2d ed. 1926) 469, n.10. Louisiana 
has adopted the civil law rule, presuming death only after 100 years have elapsed 
since birth. Iberia Cypress Co. v. Thorgeson, 116 La. 218, 40 So. 682 (1906) ; Suc- 
cession of Herdman, 154 La. 477, 97 So. 664 (1923). 

4 Fuller v. New York Life Ins. Co., 199 Fed. 897 (C. C. A. 3d, 1912) ; Kansas 
City Life Ins. Co. v. Marshall, 84 Colo. 71, 268 Pac. 529 (1928); Rudulph v. 
Brown, 150 Ga. 147, 103 S. E. 251 (1920) ; Burr v. Sim, 4 Whart. 150 (Pa. 1839). 

5 Ariz. Civ. Cope (1913) § 728; ArK. Dic. Stat. (Crawford & Moses, 1921) 
§ 4111 (five years) ; Cat. Copgs or Civ. Proc. (Deering, 1923) § 1963(26); Muss. 
Ann. Cope (Hemingway, 1927) §1647; Mont. Rev. Copes (Choate, 1921) 
§ 10606(26); N. J. Comp. Stat. (1910) 1904; Tex. Stat. (Vernon, 1928) § 5541. 
Other statutes apply only to persons upon whose lives estates depend. N. D. Comp. 
Laws ANN. (1913) § 7921; S. D. Rev. Cope (1919) § 2729; cf. N. Y. C. P. A. 
(1926) § 341. A case under an earlier New York statute makes it doubtful whether 
the Dakota type of statute applies to administration proceedings. Matter of 
the Board of Education, 173 N. Y. 321, 66 N. E. 11 (1903). A more common 
restriction limits the presumption to absent residents or domiciliaries. D.C. Copr 
(1925) § 252; Ky. Stat. (Carroll, 1922) § 1639; Mo. Rev. Stat. (1919) § 5396; VA. 
Cope ANN. (1924) § 6239. In most of the administration statutes, yet to be con- 
sidered, a specific application of the general presumption is declared or implied. 
See note 26, infra. 

6 Matter of Sullivan’s Estate, 130 Misc. 501, 224 N. Y. Supp. 442 (1927); 
Shown v. McMackin, 9 Lea 601 (Tenn. 1882); cf. Matter of Sternkopf, 72 N. J. 
Eq. 356, 65 Atl. 177 (1906). 

7 See Marshall, C. J., in Griffith v. Frazier, 8 Cranch 9, 23 (U. S. 1814); 
Ashurst and Buller, JJ., in Allen v. Dundas, 3 T. R. 125, 129, 130 (1789). In all 
the states, probate jurisdiction is statutory, and is ordinarily conferred “ over 
matters relating to the settlement of the estates of deceased persons.” Me. Rev. 
Stat. (1916) c. 67, $9; Micn. Comp. Laws (Cahill, 1915) § 13764. For constitu- 
tional delimitations of probate jurisdiction, see note 14, infra. Frequently there is a 
further provision that administration shall not be granted until “ the fact of death ” 
or “of dying intestate” shall be proved. Car. Copes or Civ. Proc. (Deering, 
1923) § 1378; IpaHo Comp. Stat. (1919) § 7500; Int. Rev. Strat. (Cahill, 1929) 
c. 3, §18; N. C. Cons. Stat. ANN. (1919) § 28; Oxia. Rev. Laws (1921) § 1152; 
cf. Tex. Stat. (Vernon, 1928) § 3292 (administration of estate of a living person 
declared void). 

8 Thomas v. People, 107 Ill. 517 (1883); Delvin v. Commonwealth, ror Pa. 
273 (1882). But cf. Beam v. Copeland, 54 Ark. 70, 14 S. W. 1094 (1890). 

® Burns v. Van Loan, 29 La. Ann. 560 (1877) ; Moore v. Smith, 11 Rich. L. 569 
(S. C. 1858). 

10 Beckwith v. Bates, 228 Mich. 400, 200 N. W. 151 (1924); (1925) 5 B. U. L. 
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attempts to escape this result ** were rendered abortive by the decision 
of the Supreme Court in Scott v. McNeal,'* that under the due process 
clause a court, competent to settle decedent estates, could not constitu- 
tionally give to acts of administration any effect upon the legal relations 
of a supposed decedent who was in fact alive.1* 

But the legislature is often able to accomplish results unattainable by 
the courts alone. Statutes have been enacted conferring on the probate 
courts a special competency for the administration of absentee estates.1* 
The constitutionality of such a statute and its effectiveness in mak- 
ing acts of administration binding upon a living absentee were estab- 
lished by the Supreme Court in Cunnius v. Reading School District.* 
From that opinion certain generalizations can be made concerning 
the requisites of this type of statute. The jurisdictional period 
of absence must not be too short;** reasonable notice to the absentee 
must be provided for;*’ and his interests must be protected by 
“adequate safeguards.” ** A clear limitation on this last vague re- 
quirement was imposed by a later decision *® that the absentee might 
be deprived of any redress whatsoever after such time from the grant 
of administration as might be set by a reasonable *° statute of 
limitations. 

Despite these decisions, and despite the seemingly obvious desirabil- 





Rev. 66; D’Arusment v. Jones, 4 Lea 251 (Tenn. 1880); Selden’s Ex’r v. Ken- 
nedy, 104 Va. 826, 52 S. E. 635 (1906); (1906) 19 Harv. L. REv. 535. 

11 Roderigas v. East River Sav. Inst., 63 N. Y. 460 (1875); Scott v. McNeal, 
5 Wash. 309, 31 Pac. 873 (1892); see Smith, Validity of Administration Upon the 
Estate of a Living Person (1880) 14 AM. L. REv. 337; 2 WOERNER, AMERICAN LAW 
oF ADMINISTRATION (1st ed. 1889) 455-59. 

12 154 U.S. 34 (1894). 

18 But cf. Hamilton v. Orange Sav. Bank, 99 N. J. L. 503, 124 Atl. 62 (1924), 
adopting a line of reasoning foreclosed by Scott v. McNeal. See Note (1924) 19 
Int. L. Rev. 275; (1924) 34 Yate L. J. 97. 

14 See statutes cited in notes 22-32, 37, infra. In a few states, however, pro- 
visions of the state constitutions would seem to prevent an enlargement of the 
jurisdiction of courts of probate. Only in Minnesota is this restriction express. 
Minn. Const. (1849) art. 6, § 7; see Lees, Property Rights of Persons Who Have 
Disappeared (1925) 9 Minn. L. Rev. 89, 92. But it might well be implied in other 
constitutional grants of jurisdiction over estates of deceased persons, unless mention 
of “ probate matters” and “grant of administration” indicates a broader juris- 
diction. .ArK. Const. (1874) art. 7, § 34; Int. Const. (1870) art. 6, § 20; Kan. 
Const. (1859, amended 1906) art. 3, §8; Tex. Const. (1876, amended 1891) art. 5, 
$16. But compare Fra. Const. (1885) art. 5, §17, with Fra. Gen. Laws (Skill- 
man, 1927) §$ 5579-88. Legislatures might avoid these possible difficulties by con- 
ferring the competency in question upon a court of general jurisdiction. 

15 198 U. S. 458 (1905). The statute there in question was Pa. Laws 1885, 
No. 122. 

16 The seven-year period which gave rise to the common law presumption is 
adopted in most statutes. 

17 Lavin v. Emigrant Industrial Sav. Bank, 1 Fed. 641 (C. C. S. D. N. Y. 1880). 
Clapp v. Hough, 12 N. D. 600, 98 N. W. 710 (1904), and Carr v. Brown, 20 R. I. 
215, 38 Atl. 9 (1897), were interpreted by the Supreme Court as exemplifying the 
same principle. See Cunnius v. Reading School District, 198 U. S. 458, 475 (1905). 

18 Applied in Eddy v. Eddy, 302 Ill. 446, 134 N. E. 801 (1922) ; Savings Bank 
v. Weeks, 103 Md. 601, 64 Atl. 295 (1906). 

19 Blinn v. Nelson, 222 U. S. 1 (1911); Note (1912) 25 Harv. L. REv. 377. 

20 The statute before the court embodied a one-year limitation. Mass. GEN. 
Laws (1921) c. 200, § 12. 
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ity of absentee estate laws,”* the development of legislation in this field 
has been neither rapid nor architectonic. Less than half the juris- 
dictions in the United States have dealt with the problem.?? Of these 
Illinois provides merely for a specialized proceeding under the ordinary 
competency to administer decedent estates.2* The language of the 
Delaware act ** fails to make clear whether absence is made the basis 
for jurisdiction. North Carolina and Rhode Island have provided for 
a temporary receivership predicated upon absence,”* but not for final 
administration. Most of the remaining statutes do seem to make pos- 
sible an effective final administration based either upon a presumption 
of death irrebuttable by subsequently discovered facts,?° or upon an un- 
reasonable absence, without mentioning death or presumptions.?’ In 
some of these states, there are provisions for temporary receiverships of 
an absentee’s property,”* but quite apart from the administration stat- 
utes. The most satisfactory solution, however, is found in the few 
statutes which make the ultimate distribution of the absentee’s property 
the last act in a receivership originally authorized for the preservation 
of his estate and the support of his family.*® This permits the running 
of a statute of limitations contemporaneously with the receivership, and 
the simultaneous termination of the receivership, foreclosure of the ab- 
sentee’s rights, and distribution of the estate.*° Thus are avoided all 





21 See Hanna, Administration Upon Estates of Persons Presumed to Be Dead 
(1914) 62 U. or Pa. L. Rev. 605; Lees, supra note 14; Note (1898) 11 Harv. 
L. Rev. 264; Note (1918) 27 YALE L. J. 943. 

22 A harsh local decision seems necessary to impress a legislature with the inade- 
quacy of the existing law. Savings Bank v. Weeks, supra note 18; Beckwith v. 
Bates, supra note 10; Delvin v. Commonwealth, supra note 8. These decisions 
were followed almost immediately by absentee administration statutes. Md. Acts 
1908, c. 125, p. 260; Mich. Pub. Acts 1925, No. 205; Pa. Laws 1885, No. 122. 

23 Inr. Rev. Stat. (Cahill, 1929) c. 3, §§ 18-21. 

24 Dev. Rev. Cope (1915) § 3361. 

25 N. C. Cons. Stat. ANN. (1919) §§ 24-27, as amended, N. C. Cum. Srar. 
(Michie, 1925) § 24; R. I. Gen. Laws (1923) $§ 5540-45. 

26 Conn. GEN. Stat. (1918) § 4976; Fra. Gen. Laws (Skillman, 1927) §§ 5579- 
88; Mp. Ann. Cove (Bagby, 1924) art. 93, § 243; Mo. Rev. Star. (1919) $$ 264-71; 
N. Y. Laws 1929, c. 229, §8 (effective Sept. 1, 1930); Onto Gen. Cope (Throck- 
morton, 1926) § 10636(1-14) ; Ore. Laws (Olson, 1920) § 1309(7-16); Pa. Star. 
(West, 1920) §§ 8409-18; Va. Cope ANN. (1924) §§ 5361-68; W. Va. Cope ANN. 
(Barnes, 1923) c. 86, §§ 12-15. 

27 Inp. ANN. Stat. (Burns, 1926) §§ 3078-83; Iowa Cope (1927) §§ 11901-11; 
Mich. Pub. Acts 1925, No. 205; N. J. Comp. Star. (1910) 3823-25; VT. GEN. 
Laws (1917) § 3247. 

28 Conn. Gen. Stat. (1918) § 4901; Iowa Cope (1927) §§ 12632-44; MicH. 
Comp. Laws (Cahill, 1915) §§ 13840-41; N. Y. Surrocate’s Court Act (1920) 
§§ 126-32; Vr. Gen. Laws (1917) §§ 3476-80. 

29 La. Rev. Crv. Cope (Merrick’s 3d ed. 1925) arts. 47-75; Mass. Gen. Laws 
(1921) c. 200; N. J. Comp. Star. (Cum. Supp. 1925) c. 222, §§ 14-16; Porto Rico 
Rev. Stat. Copes (Comp. 1913) $$ 3166-05; Wasu. Comp. Stat. (Remington, 
1922) § 1715(1—-10), as amended, Wasu. Comp. Stat. (Supp. 1927) § 1715(4a). 

80 Such is the effect of the Massachusetts, and apparently the New Jersey stat- 
utes. In Washington, Louisiana, and Porto Rico, where final distribution is de- 
layed longer, a provisional distribution under bond is allowed. But the absentee 
seems to be without remedy after final distribution, except in Porto Rico. See 
Porto Rico Rev. Stat. Copes (Comp. 1913) $$ 3194-05. Quaere, whether the ab- 
sentee might claim specific property if it should be taken into another state even 
after the period of limitations had run. Cf. Woodruff v. Taylor, 20 Vt. 65 (1847). 
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the problems incidental to the requirement, under Cunnius v. Reading 
School District,** that distributees be bonded ** in cases where no 
statute of limitations exists, or where distribution is permitted before 
the statute has run.** 

A final desideratum of an absentee statute is a rule for the determina- 
tion of the identity of the distributees. Even when administration is. 
granted upon proof of death by means of the seven-year presumption, 
it may be impossible to determine who are the persons entitled,** unless 
there is a further presumption that death occurred at the end of the 
seven years.*° It seems especially desirable, in connection with a pro- 
ceeding in which death is not even in issue,** that the distributees be 
specified by statute as the persons who would be entitled had the 
absentee died upon a particular day.** 





31 198 U. S. 458 (1905). 

32 The Pennsylvania act, which the Supreme Court approved in the Cunnius 
case, required distributees to furnish a bond with sureties conditioned upon the re- 
turn of the absentee at any time, and its several counterparts contain similar pro- 
visions. See notes 26 and 27, supra. But the expense of such bonds and the prob- 
lem of would-be distributees who fail to furnish security are undesirable incidents 
of the administration of these statutes. Moreover, it is uncertain how far bonding 
limits the right of the absentee to reclaim his property in specie. Courts seem to 
infer that bona fide purchasers from distributees would be protected. Barton v. 
Kimmerley, 165 Ind. 609, 76 N. E. 250 (1905); Chamberlain v. Anderson, 195 
Iowa 855, 190 N. W. 501 (1923). Rarely, however, are the statutes themselves ex- 
plicit. But see Onto Gen. Cope (Throckmorton, 1926) § 10636(6); Pa. Srart. 
(West, 1920) § 8414. Again, the usual requirement of several bonds may work a 
hardship even on the absentee, for he may be forced to sue each distributee sepa- 
rately. More recently, some of these objectionable features have been removed 
from a few statutes by the incorporation of a period of limitations. Conn. GEN. 
Stat. (1918) § 5059 (five years); Inp. Ann. Strat. (Burns, 1926) § 3083 (three 
years); Mich. Pub. Acts 1925, No. 205, §15 (one or three years); Ore. Laws 
(Supp. 1928) § 1309(12) (five years). A further improvement might be accom- 
plished by substituting for bonding the payment of a fee proportional to the value 
of the property received, such fee to go into a general assurance fund which, as in 
cases of registry of title, would afford a returning absentee his sole source of 
reimbursement. 

33 This requirement seems to have been disregarded in the Iowa statute. Iowa 
Cope (1927) c. 506. However, the present trend of decision seems toward liberality 
in determining what is due process in the disposition of absentee estates. Security 
Savings Bank v. California, 263 U. S. 282 (1923) ; Germantown Trust Co. v. Powell, 
265 Pa. 71, 108 Atl. 441 (1919). 

84 In ve Rhodes, 36 Ch. D. 586 (1887) ; cf..In re Aldersey, [1905] 2 Ch. 18x. 

35 A number of American cases recognize such a presumption. Haddock v. 
Meagher, 180 Iowa 264, 163 N. W. 417 (1917); Burr v. Sim, 4 Whart. 150 (Pa. 
1839); Brotherhood of Locomotive Firemen and Engineers v. Nash, 144 Md. 623, 
125 Atl. 44z (1924). This result seems inescapable in those jurisdictions which 
recognize a presumption of the continuance of life. Ferris v. American Ins. Union, 
245 Mich. 548, 222 N. W. 744 (1929); see Montgomery v. Bevans, Fed. Cas. No. 
9,735, at p. 632 (C. C. D. Cal. 1871) ; Note (1916) 3 Va. L. Rev. 451. But England 
and many of the states presume neither continuance of life nor the time of death. 
New York Life Ins. Co. v. Brame, 112 Miss. 828, 73 So. 806 (1917); Evans v. 
Stewart, 81 Va. 724 (1886) ; In re Phené’s Trust, L. R. 5 Ch. App. 139 (1870) ; see 
(1928) 27 Micu. L. Rev. 217. 

36 In re Estate of Kite, 194 Iowa 129, 187 N. W. 585 (1922); cf. State ex rel. 
Kempf v. Superior Court, 275 Pac. 694 (Wash. 1929). 

37 See Mass. Gen. Laws (10921) c. 200, §13. The rather common provision 
that the estate devolves as if the absentee were in fact dead solves only half the 
problem. See Pa. Stat. (West, 1920) §§ 8414-15. 
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RECENT CASES 


ADMIRALTY — Torts — LIABILITY OF OWNER FOR SUBORDINATE OFFICER’S 
WiLFuL ASSAULT ON SEAMAN. — X, the second assistant engineer of a ves- 
sel owned by D, assaulted P, a seaman under his control. P brought an 
action at law against D, and the jury found that the blows were given in the 
exercise of X’s authority as an officer of the ship, and in furtherance of his 
employment. From a judgment for P, D appealed. Held, that D is liable 
for X’s wilful tort. Judgment affirmed. Cain v. Alpha S. S. Corp., 35 F.(2d) 
717 (C. C. A. 2d, 1929), certiorari granted, U. S. Sup. Ct., Dec. 2, 1929. 

The Jones Act extends to injured seamen the same rights that are given 
railroad employees under the Federal Employers’ Liability Act, which makes 
negligence the basis of recovery. 41 Stat. 1007 (1920), 46 U. S. C. § 688 
(1926); 35 Stat. 65 (1908), 45 U. S. C. § 51 (1926) (Federal Employers’ 
Liability Act). The Jones Act has been broadly construed. Jnternational 
Stevedoring Co. v. Haverty, 272 U. S. 50 (1926) (holding stevedores 
on board ship “seamen”), And a recent New York decision further 
extends the Act’s application by interpreting “ negligence ” to include wilful 
injuries. Encarnacion v. Jamison, 251 N. Y. 218, 167 N. E. 422 (1929). 
Apparently this precise point has never been squarely raised under the Federal 
Employers’ Liability Act. Cf. Davis v. Green, 260 U.S. 349 (1922) (wilful 
injury outside scope of employment). The court in the instant case refused 
to follow the New York adjudication, and, the statute being inapplicable, it 
was bound to determine P’s rights according to the rules of maritime law. 
Chelentis v. Luckenbach S. S. Co., 247 U.S. 372 (1918). Since there was no 
evidence that the offending officer was notoriously brutal, liability could not 
be rested on any theory of unseaworthiness. Cf. The Rolph, 299 Fed. 52 
(C. C. A. oth, 1924). And the court rejected the suggestion that under any 
rule of admiralty hitherto applied such an assault rendered the owner liable, 
as the authorities on this point seemed all to be based on state law. The 
General Rucker, 35 Fed. 152 (W. D. Tenn. 1888); The Lizzie Burrill, 115 
Fed. rors (S. D. Ala. 1902); Memphis & Newport Packet Co. v. Hill, 122 
Fed. 246 (C. C. A. 8th, 1903). But finding no substantive rule of maritime 
law directly opposed, it allowed recovery on the basis of respondeat superior. 
Accord: Sutherland v. Ore S. S. Corp., [1929] A. M. C. 1454 (S. D. N. Y. 
1929) (charge to jury). But see Cunningham, Respondeat Superior in Ad- 
miralty (1906) 19 Harv. L. REv. 445. The principal case thus represents an 
amphibious mixture of common law and law of the sea, and further illustrates 
the difficulties engendered by the assumption in the Chelentis case that there 
is a distinct and adequate maritime law of the United States. 


Carriers — Goons: CHARGES AND LIENS — LIABILITY OF CONSIGNEE AFTER 
DELIVERY BY CARRIER TO ASSIGNEE OF BILL or Lapinc.— The defendant, 
consignee of an interstate shipment of goods, assigned the bill of lading and 
sold the goods, before delivery, to X, subject to all freight charges. The 
carrier, knowing the conditions of the sale, delivered the goods to X without 
collecting the freight charges, and brought an action against the original con- 
signee to recover them. From a judgment for the defendant, the plaintiff 
appealed. Held, that since the consignee had exercised dominion over the 
goods, he had become liable for the freight charges, and could not lawfully be 
released. Judgment reversed. New York Cent. R. R. v. Stanziale, 147 Atl. 
457 (N. J. 1929). 

A consignee’s liability for freight charges rests on a contract implied from 
his acceptance of the goods. Pennsylvania R. R. v. Townsend, 90 N. J. L. 75, 
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too Atl. 855 (1917). This liability has frequently been predicated on the 
carrier’s waiver of its lien in reliance on the consignee’s implied promise to 
pay. See Union Pac. R. R. v. American Smelting Co., 202 Fed. 720, 723 
(C. C. A. 8th, 1912); Central R. R. v. MacCartney, 68 N. J. L. 165, 173, 52 
Atl. 575, 577 (1902). But even where the consignee merely reships the goods 
without any actual delivery to him, his exercise of dominion over them has 
been held to constitute an acceptance. Mellon v. Landeck, 248 Ill. App. 353 
(1928); Central R. R. v. National Asbestos Mfg. Co., 127 Atl. 184 (N. J. 
1925). And a few courts have imposed liability where, as in the instant case, 
the consignee merely assigned the bill of lading before delivery. New York 
Cent. R. R. v. Ross Lumber Co., 234 N. Y. 261, 137 N. E. 324 (1922), fol- 
lowed in New York Cent. R. R. v. Platt & Brahm Coal Co., 236 Ill. App. 150 
(1925); see (1923) 36 Harv. L. Rev. 751. Contra: St. Louis S. W. Ry. v. 
Browne Grain Co., 166 S. W. 40 (Tex. Civ. App. 1914); Tobin v. Crawford, 
9 M. & W. 716 (1842); see 4 Exiiott, RAtLroaps (3d ed. 1922) § 2361. In 
the New York case, however, the carrier had reason to think that the assignee 
was an agent of the consignee, who would then, of course, have been liable. 
See Dart v. Ensign, 47 N. Y. 619, 622 (1872). The consignee’s acceptance in 
the instant case, moreover, would seem to have been qualified by the terms of 
the assignment. Cf. New York Cent. R. R. v. Ross Lumber Co., supra, at 266, 
137 N. E. at 325. Even the consignor may exempt himself by contract from 
liability. Jn the Matter of Bills of Lading, 52 1. C. C. 671, 721-22 (1919); 
Louisville & N.R. R. v. Central Iron & Coal Co., 265 U. S. 59 (1924); 
cf. Davis v. Ford, 193 N. C. 444, 137 S. E. 328 (1927); Chicago Junction 
R. R. v. Duluth Log Co., 161 Minn. 466, 202 N. W. 24 (1925). That at 
least one party, the assignee, was bound by acceptance of the goods seems, 
therefore, a sufficient safeguard against the possibility of illegal remissions. 
Cf. New York Cent. & Hudson Riv. R. R. v. York & Whitney Co., 256 
U. S. 406 (1921); Louisville & N. R. R. v. Central Coal & Iron Co., supra, 
at 70. 


CoNSTITUTIONAL LAw— CONSTRUCTION OF CONSTITUTIONS — INTERPRE- 
TATION OF CONSTITUTIONAL LIMITATION ON STATE INDEBTEDNESS. — The 
constitution of South Carolina provides that “. . . the General Assembly . . . 
is forbidden to create any further debt or obligation, either by loan of the 
credit of the state, by guaranty, indorsement,.or otherwise . . . ,” except for 
current business of the state, without the consent of two-thirds of the voters. 
S. C. Const. (1895) art. X, §11. A statute was passed providing that a 
highway district, coterminous with the state, be created, with power to issue 
$65,000,000 worth of bonds; that the bonds be retired in twenty-four years 
out of a fund established from the revenue of a gasoline tax and motor- 
vehicle fees; and that the “ full faith, credit and taxing power ” of the state 
be pledged for the payment of the bonds. 36 S. C. Stat. 670 (1929). The 
preamble of the statute recited that the fund would, upon a conservative 
estimate, be sufficient to pay the principal and the interest on the bonds 
without resort to a property tax. The statute did not provide for the sub- 
mission of the matter to the voters. A taxpayer’s suit was brought to 
enjoin the execution of the statute. Held, that since the bonds were secured 
by a fund which might reasonably be expected to be sufficient to meet them 
without resort to a property tax, they did not constitute an indebtedness 
within the meaning of the constitutional limitation, notwithstanding that the 
credit of the state was pledged. Petition dismissed. State ex rel. Richards v. 
Moorer, 150 S. E. 269 (S. C. 1929). 

Since the constitution in the instant case limits not only the creation of 
simple debts but also a pledge of the state’s credit, the establishment of the 
highway district, to be primarily liable on the bonds, does not in itself place 
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them outside the constitutional limitation. Cf. Reynolds v. City of Water- 
ville, 92 Me. 292, 42 Atl. 553 (1898). To escape it, the court relies upon the 
“ special fund ” theory, a device developed in the law of municipal corpora- 
tions in an attempt to construe the spirit rather than the letter of similar 
limitations on municipal indebtedness. Note (1914) 14 Cor. L. REv. 70; 
6 McQurLiin, Municrpat Corporations (2d ed. 1928) §§ 2374, 2387. But 
that theory is properly applicable only where in substance no state or munici- 
pal debt is created. Note (1902) 16 Harv. L. REv. 442; (1907) 21 Harv. 
L. Rev. 149. Thus where municipal bonds issued to finance the purchase 
of a public utility provide that the bondholder must look solely to the in- 
come from the utility, the city has in effect assigned its interest in the enter- 
prise as security for the payment of the bonds, without itself becoming 
indebted. Butler v. Ashland, 113 Ore. 174, 232 Pac. 655 (1925); Fox v. 
Bicknell, 193 Ind. 537, 141 N. E. 222 (1923). Contra: Lesser v. Warren 
Borough, 237 Pa. 501, 85 Atl. 839 (1912). Similarly, in special assessment 
bonds, the city in effect assigns to the bondholders the assessments which 
secure the bonds. Castle v. Louisa, 187 Ky. 397, 219 S. W. 439 (1920); 
Quill v. Indianapolis, 124 Ind. 292, 23 N. E. 788 (1890). But in the instant 
case, even if the bonds were to be paid solely out of the fund established for 
that purpose, it is doubtful whether the state’s interest in uncollected 
privilege taxes is so substantial that it could be assigned. Cf. East Moline v. 
Pope, 224 Ill. 386, 79 N. E. 587 (1906); Note (1902) 16 Harv. L. REv. 442. 
But cf. Hardman v. Harrison, U. S. Daily, Nov. 29, 1929, at 2527 (Ga. 1929). 
In any event, the theory cannot properly be applied where the state pledges 
its general credit. Jones v. Rutherford, 225 Ky. 773, 10 S. W.(2d) 296 
(1928); Fowler v. Superior, 85 Wis. 411, 54 N. W. 800 (1893). 


CoNSTITUTIONAL Law — DvuE Process or Law: Civit REMEDIES — FAIL- 
URE OF JuDGES oF APPELLATE CourT TO READ EVIDENCE IN REcorD.—In a 
suit brought against the present plaintiff in a state court, judgment was ren- 
dered against him. On appeal to the state supreme court, the judgment was 
affirmed. Thereupon the present plaintiff brought a bill in the federal court 
to restrain the enforcement of the judgment, alleging that four of the five 
judges of the state supreme court who concurred in the final decision had 
never read the evidence contained in the record, that an examination thereof 
would have disclosed that there was no evidence to sustain the judgment, and 
that therefore he was deprived of his property without due process of law. 
From a decree dismissing the bill, he appealed. Held, that it was not a denial 
of due process for judges who had heard full oral argument to render a de- 
cision without reading disputed portions of the record. Decree affirmed. 
Owens v. Batienfield, 33 F.(2d) 753 (C. C. A. 8th, 1929). 

Due process of law requires a hearing in which a party has the right to offer 
proof and oral argument. Londoner v. Denver, 210 U.S. 373 (1908); Cooke 
v. United States, 267 U. S. 517 (1925). It would seem to necessitate also a 
tribunal mentally competent, impartial, and free from coercion. Cf. Moore 
v. Dempsey, 261 U.S. 86 (1923); see Jordan v. Massachusetts, 225 U.S. 167, 
176 (1912). But cf. Frank v. Mangum, 237 U. S. 309 (1915); see 1 ScHo- 
FIELD, CONSTITUTIONAL LAw AND Equity (1921) 73 e¢ seg. Beyond that, the 
requirement of due process in the Fourteenth Amendment does not go. The 
states are free to determine how the tribunal shall be constituted and the mode 
of procedure before it. Backus v. Fort St. Union Depot Co., 169 U.S. 557 
(1898); Simon v. Craft, 182 U.S. 427 (1901); Ashe v. United States ex rel. 
Valotta, 270 U. S. 424 (1926). Clearly an erroneous decision by a state 
tribunal is not a denial of due process. Central Land Co. v. Laidley, 159 U. S. 
103 (1895); Tracy v. Ginzberg, 205 U.S. 170 (1907); Bonner v. Gorman, 213 
U. S. 86 (1909). And the amount of deliberation necessary to reach a de- 
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cision seems equally outside the scope of federal investigation. See (1929) 
39 YALE L. J. 278. Certainly, undertaking to insure a reading of the record 
of every case by all state judges would be an herculean and impracticable task. 
Moreover, it is of the conduct of an appellate court, which affirmed the judg- 
ment below, that the plaintiff complains. Since due process requires only one 
hearing, the right to appeal may be withheld entirely or granted on such con- 
ditions as the state sees fit. Missouri v. Lewis, 101 U. S. 22 (1879); McKane 
v. Durston, 153 U. S. 684 (1894). And therefore, irregularity in appellate 
procedure can have no effect on due process. Lott v. Pittman, 243 U. S. 588 
(1917) (concurrence of judge who had not heard oral argument); Wagner 
Electric Mfg. Co. v. Lyndon, 262 U. S. 226 (1923) (opinion by judge who 
had not heard argument) ; cf. Lolita Holding Co. v. Aronson & Co., 28 F.(2d) 
869 (C. C. A. goth, 1928). 


CoNSTITUTIONAL Law — DvE Process or Law: Civit REMEDIES — JuRIS- 
DICTION OVER NONRESIDENT OWNER IN ACTION ARISING OUT OF ANOTHER’S 
OPERATION OF HIS AUTOMOBILE IN STATE. — The minor son of the defendant, 
a resident of Wisconsin, drove his father’s automobile into New York and 
there injured the plaintiff. The defendant never entered New York. A 
statute provided that the owner of a motor vehicle was liable for the negli- 
gence of anyone driving such automobile with his consent, express or implied. 
N. Y. Hichway Law (1928) § 282-e. Another statute provided that the 
operation of a motor vehicle on a public highway by a nonresident should 
be deemed equivalent to an appointment of the secretary of state as his 
attorney to receive service of process in any action arising out of such opera- 
tion. N. Y. Hichway Law § 285-a. The defendant, having been served 
as provided by the statute, moved to set aside the service of summons 
and complaint. Held, that since presumptively the car was being operated 
with the defendant’s consent and in his behalf, the service was valid. Motion 
denied. Gesell v. Wells, 134 Misc. 331, 236 N. Y. Supp. 381 (1929). 

By virtue of its police power, the state may condition a nonresident’s privi- 
lege to operate an automobile within its borders upon his appointment, express 
or implied, of an agent to receive process. Kane v. New Jersey, 242 U. S. 
160 (1916); Hess v. Pawloski, 274 U. S. 352 (1927); ConFiict or Laws 
RESTATEMENT (Am. L. Inst. 1926) § 90(b); see Scott, Jurisdiction over 
Nonresidents Doing Business within a State (1919) 32 Harv. L. Rev. 871, 
886; cf. Hendrick v. Maryland, 235 U.S. 610 (1915); Note (1929) 42 Harv. 
L. Rev. 1062. Where the nonresident himself operates the vehicle, service 
under such a statute unquestionably confers jurisdiction. Hess v. Pawloski, 
supra; (1927) 41 Harv. L. Rev. 94. But the problem of effective regulation of 
public safety is hardly different when a nonresident, remaining without the 
state, causes a motor vehicle to be operated within the state by another. 
Hence, service on such a nonresident should be equally effective to confer 
jurisdiction. Conriicts or Laws RESTATEMENT (Am. L. Inst. 1926) § 89; 
see Scott, Jurisdiction over Nonresident Motorists (1926) 39 Harv. L. REv. 
563, 585; cf. Burdick, Service as a Requirement of Due Process in Actions in 
Personam (1922) 20 Micn. L. REv. 422, 424. But cf. Flexner v. Farson, 248 
U. S. 289 (1919). The court purported to follow a case holding that a non- 
resident who had entered the state was subject to service under § 285-a for an 
action arising out of another’s operation of his automobile therein with his con- 
sent. O’Tier v. Sell, 226 App. Div. 434, 235 N. Y. Supp. 534 (1929). But in 
the present case, by using the presumption that a son operating his father’s 
automobile is doing so with his consent and in his behalf, it confuses the sub- 
stantive rules governing responsibility for the acts of others and the factual 
elements essential to the establishment of jurisdiction. Only after jurisdiction 
has been established by proof that the defendant caused the car to be operated 
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in New York can presumptions as to responsibility validly operate. See 
ConFiict or Laws RESTATEMENT (Am. L. Inst. 1926) § 89. 


CoNSTITUTIONAL LAW— OPERATION AND ENFORCEMENT OF CONSTITU- 
TIONS — LIABILITY OF SURETY ON BOND GIVEN IN PURSUANCE OF UNCON- 
STITUTIONAL STATUTE.—A statute required dealers in securities to file a 
bond with the secretary of state as a condition of doing business. ILL. REv. 
Stat. (Cahill, 1929) c. 32, § 276. The defendant was surety on a bond given 
in pursuance of this statute. His principal violated the condition of the bond, 
and the plaintiff sued thereon for damages. The defendant moved to strike 
the plaintiff’s statement of claim on the ground that the statute requiring the 
bond was unconstitutional. The motion was denied, and judgment rendered 
for the plaintiff. The defendant appealed. Held, that the statute is uncon- 
stitutional, the bond given in compliance with it not binding, and the defend- 
ant not estopped to set up the unconstitutionality. Judgment reversed. 
People, to Use of Klemmer v. Federal Surety Co., 168 N. E. gor (Ill. 1929). 

Since the defendant was in no way required by statute to give a bond, re- 
ceived the same premium it would have received had the statute been con- 
stitutional, and presumably profited from an increased volume of business as 
a result of the statute, it would seem to fall within the general rule that one 
not adversely affected by a statute cannot attack its constitutionality. 
Williams v. Eggleston, 170 U. S. 304 (1898); Gorieb v. Fox, 274 U. S. 
603 (1927). The analogy to cases allowing foreign corporations to attack 
statutes to which they have assented is not complete, since the present de- 
fendant is not required to give up a constitutional right in order to make the 
profits incident to its business. Cf. Terral v. Burke Const. Co., 257 U. S. 
529 (1922); HENDERSON, THE POSITION OF FOREIGN CORPORATIONS IN 
AMERICAN CONSTITUTIONAL LAw (1918) c. 8; Note (1929) 42 Harv. L. REv. 
676, 679,n.19. An adverse effect in the present action is insufficient to remove 
the defendant from the general rule. Herbring v. Lee, 50 Sup. Ct. 49 (U. S. 
1929). The defendant also seems within the distinct principle that one who has 
acted under a statute may not repudiate it if the result would be inequitable. 
Ross & Co. v. Road Dist. No. 4, 27 F.(2d) 153 (E. D. Tex. 1928) (bonds 
issued) ; Shepard v. Barron, 194 U. S. 553 (1904) (petition for improvement) ; 
United States v. Linn, 15 Pet. 290 (U. S. 1841) (bond given for public 
official, who had received public money); Booth Fisheries Co. v. Industrial 
Comm., 271 U. S. 208 (1926) (acceptance of optional workmen’s compensa- 
tion act); see (1929) 42 Harv. L. Rev. 435. The court apparently accepted 
the defendant’s contention that liability had been found only where the 
principal was in fact benefited by the unconstitutional statute. Daniels v. 
Tearney, 102 U. S. 415 (1880) (stay of execution); Moses v. Royal In- 
demnity Co., 276 Ill. 177, 114 N. E. 554 (1916) (stay of execution and 
hearing on appeal); Stevenson v. Morgan, 67 Neb. 207, 93 N. W. 180 (1903) 
(retention of premises pending appeal); cf. Archibald v. Donald, 124 So. 175 
(Fla. 1929). But the benefit to the present defendant should be sufficient. 
On this basis, a few courts have held the surety bound in situations like the 
present. People, for Use of Ostapow v. Fidelity Casualty Co., 222 Mich. 296, 
192 N. W. 658 (1923); Musco v. United Surety Co., 196 N. Y. 459, 90 N. E. 
171 (1909); see State ex rel. Smith v. Fidelity & Dep. Co., 191 N. C. 643, 
648, 132 S. E. 792, 794 (1926). Contra: Shaugnessy v. American Surety Co., 
138 Cal. 543, 69 Pac. 250 (1902), afd on rehearing, 71 Pac. 701 (1903); 
Massachusetts Bonding & Ins. Co. v. McKay, 10 S. W.(2d) 770 (Tex. Civ. 
App. 1928). 


ConTEMPT — WuHAT COoNSTITUTES CONTEMPT — KNOWLEDGE OF PROCEED- 
INGS AS A PREREQUISITE TO PUNISHMENT FOR INTERFERENCE WITH PROPERTY 
In Custopy or Court Orricer.— The defendant installed plumbing and 
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heating fixtures in three buildings, pursuant to a contract with the owner. A 
suit to foreclose mortgages on the buildings was instituted and a decree of 
sale rendered. The defendant, knowing of the mortgages but not of the 
foreclosure proceedings, removed the fixtures upon the owner’s failure to make 
payment. For this act he was charged with contempt. Held, that the de- 
fendant’s knowledge of the mortgages put him under a duty of inquiry as 
to the institution of foreclosure proceedings, and that he therefore acted at 
his peril. Adjudged guilty of contempt. Jn re Singer, 147 Atl. 328 (N. J. 
1929). 

Knowledge that property is in the custody of the court is generally held 
necessary to render punishable for contempt a defendant who interferes with 
such property. Kidd v. Virginia Safe Dep. & Trust Co., 113 Va. 612, 75 S. E. 
145 (1912); see Cassily v. Church Co., 21 Ohio C. C. 197, 199 (1901); Note 
(1912) 25 Harv. L. REv. 375, 376; cf. Wilson v. North Carolina, 169 U. S. 
586 (1898). But cf. Herbert’s Case, 3 P. Wms. 115 (1731). Even where a 
court order is directed specifically to the person whose punishment is sought 
for disobedience, he has not been held in contempt unless he knew of the 
order. Kelton v. United States, 294 Fed. 491 (C. C. A. 3d, 1923), certiorari 
denied, 264 U. S. 590 (1924); Trullinger v. Howe, 58 Ore. 73, 113 Pac. 4 
(1911); see Maier v. Luce, 61 Cal. App. 552, 556, 215 Pac. 399, 401 (1923). 
That he had knowledge which should have put him on inquiry is not con- 
sidered sufficient. Kidd v. Virginia Safe Dep. & Trust Co., supra; Metro- 
politan Music Hall Co. v. Lake, 58 L. J. Ch. (N.S.) 513 (1889); cf. Wilson 
v. North Carolina, supra. The one recognized exception to the requirement 
of knowledge exists in the case where a decree enjoins “all persons ” from 
committing a nuisance on certain premises. Silvers v. Traverse, 82 Iowa 52, 
47 N. W. 888 (1891) (speakeasy); State v. Porter, 76 Kan. 411, 91 Pac. 
1073 (1907) (same); State v. Terry, 99 Wash. 1, 168 Pac. 513 (1917) (dis- 
orderly house). But see (1908) 21 Harv. L. Rev. 220. Such a decree is 
regarded as operating in rem, subjecting the use of the property to an encum- 
brance of which all persons are charged with notice. But this exception is 
strictly limited. Cf. Newcomer v. Tucker, 89 Iowa 486, 56 N. W. 499 (1893). 
The instant case bears slight resemblance to such cases, where criminal intent 
is actually present, and equity, through the medium of contempt proceedings, 
merely punishes one already liable to criminal prosecution. 


CoNTRACTS — REMEDIES ON CONTRACT — OPTIONOR’S LIABILITY FOR PRE- 
VENTING OPTIONEE’S ACCEPTANCE OF Option. — P had leased certain premises 
to L for a term expiring in 1932. In 1926, P made a lease to D for a term to 
begin at the end of L’s lease, with the option to P to compel D to accept 
possession on six months’ notice if before 1932 P were able to obtain the 
surrender of the outstanding lease, which carried a considerably lower rental 
than the new one. P was unsuccessful in negotiating the surrender of the 
old lease, but D bought it himself from Z and entered into possession. P 
sued D to enjoin the violation of a covenant contained only in the new lease, 
upon the theory that D had become a tenant under the new indenture. From 
an order denying the injunction he appealed. Held, that P was entitled to 
the injunction, and also to an accounting to ascertain his damages consequent 
upon D’s preventing him from carrying out the option as agreed upon. Order 
reversed. Ricaby v. McCrory Stores Corp., 35 F.(2d) 14 (C. C. A. 6th, 
1929). 

A common conception of an option treats it as an offer of performance plus 
a collateral contract to keep the offer open. 1 Pace, Contracts (2d ed. 1920) 
§ 571; see Willard v. Tayloe, 8 Wall. 557, 564 (U.S. 1870); Guyer v. Warren, 
175 Ill. 328, 336, 51 N. E. 580, 583 (1898); Peterson v. Chase, 115 Wis. 239, 
241, 91 N. W. 687, 688 (1902). The instant case might then be explained 
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by simply interpreting the implied collateral contract as one not to prevent 
the optionee’s acceptance of the offer. An option is more simply described, 
however, as a conditional contract — the optionor’s performance hinging upon 
fulfillment of a condition precedent by the optionee. 1 WILLISTON, Con- 
TRACTS (1920) § 61; see Mansfield v. Hodgdon, 147 Mass. 304, 307, 17 N. E. 
544, 548 (1888); Page v. Martin, 46 N. J. Eq. 585, 593, 20 Atl. 46, 48 (1890). 
The generally recognized rule then applies, that a promisor preventing the 
promisee’s performance of a condition is guilty of a breach of contract. 
Levy & Hipple Motor Co. v. City Motor Cab Co., 174 Ill. App. 20 (1972); 
Patterson v. Meyerhofer, 204 N. Y. 96, 97 N. E. 472 (1912); 3 WILLISTON, 
Contracts § 1318; see United States v. Behan, 110 U. S. 338, 346 (1884). 
Under either view, however, the optionee’s legal damage is problematic, since 
he was unable to buy the lease himself. Cf. Eddy v. Davis, 116 N. Y. 247, 
22 N. E. 362 (1889); Wells v. Page, 48 Ore. 74, 82 Pac. 856 (1905). It has 
also been suggested that obstruction of a condition is a tort. See MacPherson 
v. Mackay, 91 N. J. L. 473, 474, 103 Atl. 36, 37 (1918); ANson, CoNTRACTS 
(Corbin’s 4th Am. ed. 1924) § 366(3); cf. Vold, The Tort Aspect of Antici- 
patory Repudiation of Contracts (1928) 41 Harv. L. REv. 340, 361, 376; 
Lumley v. Gye, 2 E. & B. 216 (1853). Therefore, the optionor might be 
deemed to acquire the old lease as constructive trustee for the optionee. Cf. 
Pioneer Mining Co. v. Tyberg, 215 Fed. 501 (C. C. A. oth, 1914); Meinhard 
v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928); (1929) 42 Harv. L. REv. 
953. Or, with even better justification, equity might consider the optionor 
bound to perform under the new lease upon acquiring possession, on the 
principle that where a party blocking a condition to his own liability has 
received substantial performance, the condition may be excused. Cf. Du Pont 
de Nemours Co. v. Schlottman, 218 Fed. 353 (C. C. A. 2d, 1914); Mansfield 
v. Hodgdon, supra; Young v. Hunter, 6 N. Y. 203 (1852). 


Divorce — DEFENCES — PREEXISTING MARRIAGE OF ONE Party. — P and 
W went through a ceremony of marriage at a time when W was married to 
H. P later sued W for divorce on the ground of gross neglect of duty. A 
statute makes the fact that one of the parties to a ceremonial marriage is 
already married to another, a ground for divorce. Kan. Rev. Stat. ANN. 
(1923) § 60-1501. P was granted a divorce, and W appealed. Held, that 
under the statute the existence of a husband by a previous marriage is not 
a bar to a suit for divorce. Judgment affirmed. Reese v. Reese, 280 Pac. 
751 (Kan. 1929). 

It is axiomatic that a bigamous marriage is void. Simmons v. Simmons, 
19 F.(2d) 690 (Ct. of App. D. C. 1927); Dolan v. Wagner, 95 N. J. Eq. 1, 
125 Atl. 2 (1923); 2 ScHOULER, Domestic RELATIONS (6th ed. 1921) §§ 1126, 
1130. Since the validity of the marriage dissolved is implied in a decree of 
divorce, that remedy is customarily denied when no valid marriage exists. 
Audley v. Audley, 196 App. Div. 103, 187 N. Y. Supp. 652 (1921); Huard v. 
McTeigh, 113 Ore. 279, 232 Pac. 658 (1925); 2 BisHop, MARRIAGE, Divorce, 
AND SEPARATION (1891) §§ 732, 736; (1916) 29 Harv. L. Rev. 455. But 
cf. Scurlock v. Scurlock, 92 Tenn. 629, 22 S. W. 858 (1893). And a statute 
permitting the divorce of parties to a void ceremonial marriage is ordinarily 
said to give redress equivalent to annulment. Ky. Stat. (Carroll, 1922) 
§ 2117; see Shepherd v. Shepherd, 174 Ky. 615, 616, 192 S. W. 658, 659 
(1917); Keezer, MARRIAGE AND Divorce (2d ed. 1923) § 166; 2 SCHOULER, 
op cit. supra, § 1153. Indeed, even since the statute in question, the Kansas 
court has taken jurisdiction to annul a bigamous marriage. Fuller v. Fuller, 33 
Kan. 582, 7 Pac. 241 (1885). But cf. Kelley v. Kelley, 161 Mass. 111, 36 
N. E. 837 (1894); 2 BLack, RESCISSION AND CANCELLATION (2d ed. 1929) 
§ 345. It would seem proper for the court to recognize that such ‘statutes 
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create two classes of divorce, and to refuse to grant a divorce on post-nuptial 
grounds, which presupposes a valid marriage, in a case where the marriage 
is void. The instant case is an extreme example of the manifest tendency of 
numerous courts to avoid the harsh effects of the orthodox theory of nullity, 
by according to invalid marriages some of the incidents of valid ones. Cf. 
Note (1929) 43 Harv. L. REv. 109, 112; (1929) 29 Cou. L. REV. roro. 


EvipENCE — OPINION: Expert TESTIMONY — ADMISSION OF CONCLUSIONS 
or HANDWRITING Expert. — A will, offered for probate, was contested on the 
ground that the testator’s signature was forged. At the trial, the proponent 
called witnesses who testified that the will had been signed by the testator. 
A handwriting expert called by the contestants was then permitted to testify, 
over the proponent’s objection, that the signature on the will was not written 
by the same hand that had written the specimens admitted as standards. 
From a judgment on the verdict refusing probate, the proponents appealed. 
Held, that a handwriting expert may not express his opinion on the very 
question before the jury, especially when it is contrary to sworn testimony as 
to the facts. Judgment reversed. Jn re Harris’ Estate, 247 Mich. 690, 226 
N. W. 661 (1929). 

Opinion testimony is admissible wherever the court feels that specialized 
knowledge will be of aid to the jury in interpreting facts from which the lay 
mind cannot readily draw the correct conclusions. People v. Derrick, 85 Cal. 
App. 406, 259 Pac. 481 (1927); Pridgen v. Gibson, 194 N. C. 289, 139 S. E. 
443 (1927); 4 Wicmore, Evwence (2d ed. 1923) § 1923. Fifty years ago, 
perhaps, a handwriting expert could not be of great assistance. See Matter of 
Foster’s Will, 34 Mich. 21, 26 (1876); cf. Doe d. Mudd v. Suckermore, 5 A. & 
E. 703 (1836). But in binding itself by such ancient expressions, the Michigan 
court has ignored the advances made by this science within recent years. See 
State v. Gummer, 51 N. D. 445, 486, 200 N. W. 20, 36 (1924); OsBorN, QUEs- 
TIONED DocuMENTS (2d ed. 1929) passim. The utilization of the testimony 
of handwriting experts has been greatly facilitated by the removal of the old 
restrictions barring the introduction of specimens. Micu. Comp. Laws 
(Cahill, 1915) § 12539; see 4 WicMorE, EviwENCE § 2016; cf. Doe d. Mudd v. 
Suckermore, supra; Weidman v. Symes, 116 Mich. 619, 74 N. W. 1008 (1898). 
Recent decisions in other jurisdictions uniformly recognize the admissibility 
of the opinions of handwriting experts. Ausmus v. People, 47 Colo. 167, 107 
Pac. 204 (1910); Baird v. Shaffer, 101 Kan. 585, 168 Pac. 836 (1917); 
State v. Gummer, supra. The expert, by answering on the very point in issue, 
does not “ usurp the functions of the jury,” for the latter has still to reach 
its own conclusion with this aid. Chicago Union Traction Co. v. Roberts, 229 
Ill. 481, 82 N. E. 401 (1907); Baird v. Shaffer, supra; Beaubien v. Cicotte, 
12 Mich. 459 (1864). Indeed, the expert’s opinion is even more useful in such 
circumstances, for it is then especially important that the jury have all avail- 
able assistance. And to permit contradictory “ fact ” testimony to keep out 
the expert’s opinions would remove the only check on the veracity of these 
alleged eye-witnesses. Baird v. Shaffer, supra; People v. Storrs, 207 N. Y. 
147, 100 N. E. 730 (1912). 


ILLEGAL Contracts — Contracts AGAINST PuB.ic Poticy — Wire’s Con- 
TRACT TO INDEMNIFY SURETY ON HusBaANp’s BAIL Bonp. — The defendant 
executed in British Columbia a mortgage on lands there situated, to secure 
the plaintiff, a surety company, against loss under a bail bond given to ensure 
the appearance of her husband at a criminal trial in the state of Washington. 
All arrangements except the formal execution of the mortgage took place in 
Washington. The husband not appearing at trial, the bail was forfeited. The 
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plaintiff sued to foreclose the mortgage. Held, that since the giving of the 
security offended “ ideas of natural justice and right dealing,” the contract 
will not be enforced. Action dismissed. National Surety Co. v. Larsen, 
[1929] 3 D. L. R. 79. 

By English law, a contract to indemnify a surety on a bail bond is unen- 
forceable and even criminal, as tending to interfere with the administration 
of justice. Consolidated Exploration Co. v. Musgrave, [1900] 1 Ch. 37; 
Rex v. Porter, [1910] 1 K. B. 369. Even though the contract did not relate 
to a Canadian prosecution, if it had contemplated the violation of the laws 
of Washington the court might well have refused to enforce it. Cf. Walker- 
ville Brewing Co., Lid. v. Mayrand, [1928] 4 D. L. R. 500, rev’d on other 
grounds, [1929] 2 D. L. R. 946; Foster v. Driscoll, [1929] 1 K. B. 470, 
(1929) 38 YALE L. J. 818; see Dicey, Conriict oF Laws (4th ed. 1927) 
618; (1929) 42 Harv. L. Rev. 436. But since admittedly Washington did 
not deem this kind of contract an interference with its criminal justice, 
the courts of British Columbia could not properly refuse enforcement on 
that ground. The real basis of the decision is suggested by the citation 
of a case in which an English court dismissed suit on a contract, made 
in France and valid by French law, which a wife had been persuaded to 
make by threats to prosecute her husband for a crime committed in France. 
Kaufman v. Gerson, [1904] 1 K. B. 591; see criticism in Dicey, op. cit. 
supra, at 828. Regardless of the propriety of that decision, the instant case 
is clearly distinguishable. The present plaintiff exerted no coercion upon the 
wife, for it had nothing to do with the husband’s prosecution, and would pre- 
sumably not have become involved if the defendant had not offered it security. 
If a wife may avoid all contracts made under a strong moral pressure, she 
may find it difficult to obtain legal or medical assistance when her husband 


is in need. 


INFANTS — CONTRACTS AND CONVEYANCES — LIABILITY FOR MONEY Bor- 
ROWED FOR NECESSARIES. — The defendant, an infant of twenty with a repu- 
tation for reckless spending, borrowed $200 for necessaries, executed a note 
for the sum, and then squandered the money. Suit was brought on the note 
by the payee, and a judgment entered for the plaintiff. The defendant ap- 
pealed. Held, that a minor who has reached the age of discretion is bound 
to repay money lent for necessaries even though the lender does not see that 
it is so spent. Judgment affirmed. Norwood Nat. Bank v. Alliston, 149 S. E. 
593 (S. C. 1929). 

Money itself not being a necessary, an infant was not liable by the early 
law for money advanced for necessaries; and putting it to the use for which 
it was lent did not make the promise binding ex post facto. Probart v. Knouth, 
2 Esp. 472 (1783); Beeler v. Young, 1 Bibb. 519 (Ky. 1809). But cf. Ellis v. 
Ellis, 1 Ld. Raym. 344 (1698). Equity would allow recovery, on the theory 
that the lender could be put in the position of the one from whom the infant 
subsequently bought the necessaries. Marlow v. Pitfeild, 1 P. Wms. 558 
(1719); Watson v. Cross, 2 Duv. 147 (Ky. 1865). And it has been said that 
the same remedy may now be had at law. See Price v. Sanders, 60 Ind. 310, 
315 (1878); 1 WrLiiston, Contracts (1920) § 243. If the money was not 
actually spent for necessaries, however, there was never any liability. Earle 
v. Peale, 1 Salk. 386 (1711). The principal case represents, therefore, a 
change in the law. Whether an infant’s liability for necessaries is based on 
principles of contract or quasi-contract, he is liable only for their reasonable 
value. Ennis v. Beers, 84 Conn. 610, 80 Atl. 772 (1911); O’Donniley v. Kin- 
ley, 220 Mo. App. 284, 286 S. W. 140 (1926); see Askey v. Williams, 74 Tex. 
294, 297, 11 S. W. 1101 (1889); 1 WriLtiston, Contracts § 240; cf. (1924) 
37 Harv. L. Rev. 1133. This rule makes it difficult to support the instant case, 
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for the defendant received no necessaries by the value of which his liability 
may be measured. At least for cases of this type, the rule laid down in effect 
bases an infant’s capacity en a presumed discretion rather than on the ancient 
standard of minority. 1 Bi. Comm. 463; Co. Litt. 171b. Regardless of 
whether modern youth no longer needs the old protection, it seems the busi- 
ness of the legislature rather than the court to make a change of so funda- 
mental a character. 


INJUNCTIONS — Acts RESTRAINED: NUISANCES AND PUBLIC WrRoncs— 
REPEATED VIOLATION OF Usury STATUTE.— The defendants were engaged 
in the business of making small loans to employees of industrial corporations, 
at rates of interest from 240% to 520% per annum. A statute limits the 
contract rate of interest to 10% per annum, and provides for forfeiture of the 
excess and also for deduction from the sum then due of the amount contracted 
for over the legal rate. Kan. Rev. Stat. ANN. (1923) § 41-102. The 
attorney general brought petitions in equity to enjoin the further prosecution 
of the defendants’ business, and for the appointment of a receiver to make 
the proper adjustments. The bill alleged that the defendants forced payment 
of the usurious rates by threatening garnishment of the borrower’s salary, an 
action which, by the rules of the employer corporations, would automatically 
cause the borrower’s discharge. From a judgment sustaining demurrers to the 
petitions, the attorney general appealed. Held, that equity has jurisdiction to 
entertain a bill by the state to enjoin a widespread violation of the usury 
statute. Judgment reversed. State ex rel. Smith v. McMahon, 280 Pac. 
go6 (Kan. 1929). 

There is respectable authority to the effect that a criminal nuisance may be 
enjoined though it is not shown that public property or health is affected. 
State ex rel. Att’y Gen. v. Canty, 207 Mo. 439, 105 S. W. 1078 (1907); 
Commonwealth v. McGovern, 116 Ky. 212, 75 S. W. 261 (1903). Contra: 
State v. Ehrlick, 65 W. Va. 700, 64 S. E. 935 (1909); cf. Attorney General v. 
New Jersey R. R., 3 N. J. Eq. 136 (1834). But assuming that disobedience 
of this statute may be considered unlawful conduct, it does not fall within 
any recognized definition of nuisance, especially since there is no specific 
place where the law is violated. State v. Martin, 77 N. J. L. 652, 73 Atl. 548 
(1909); cf. People v. Vandewater, 250 N. Y. 83, 164 N. E. 864 (1928). 
Recent legislation with respect to nuisances has not extended so unduly the 
common law category. Chafee, Progress of the Law— Equitable Relief 
Against Torts (1921) 34 Harv. L. Rev. 388, 398 et seg.; Note (1920) 
5 A.L. R. 1474; cf. New Orleans v. Liberty Shop, 157 La. 26, tor So. 798 
(1924). Authority on a close analogy, enforcement of licensing statutes by 
injunction, indicates narrower limits to the conception of violation of law as a 
public nuisance. Dean v. State ex rel. Anderson, 151 Ga. 371, 106 S. E. 792 
(1921); Note (1926) 75 U. or Pa. L. Rev. 73; cf. Attorney General v. Utica 
Ins. Co., 2 Johns. Ch. 371 (N. Y. 1817) (illegal banking). But the incon- 
sistent proposition, suggested in the Debs case, that equity has a general 
jurisdiction to protect the “ public welfare” at the behest of the state, 
furnished this court with an easy ground for decision. See Jn re Debs, 158 
U. S. 564, §84, 586 (1895). On this basis, the injunction has been effectively 
employed solely to prevent crime. State ex rel. Hopkins v. Howat, 10g Kan. 
376, 198 Pac, 686 (1921) (strike); State ex rel. Hopkins v. Industrial Workers 
of the World, 113 Kan. 347, 214 Pac. 617 (1923) (criminal syndicalism) ; 
in re Wood, 194 Cal. 49, 227 Pac. 908 (1924) (same). Such action, how- 
ever, threatens the defendants with imprisonment, without the benefit of the 
usual constitutional safeguards. CHAFEE, THE INQUIRING MIND (1928) 74 
et seq.; cf. Hedden v. Hand, 90 N. J. Eq. 583, 107 Atl. 285 (1919); Note 
(1920) 20 Cot. L. Rev. 605. The distortion of the injunction into a weapon 
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of the criminal law can be of no ultimate salutary effect. CHa: — loc. cit. 
supra; Mack, The Revival of Criminal Equity (1903) 16 Harv. L. REv. 389. 
Furthermore, the propriety of such summary action as was ordered here on 
the basis of a statute which merely imposes a penalty in civil actions is 
especially questionable; only a conception of the injunction as a nostrum 
for social evils unnoticed by a negligent legislature can justify the result. 


INSURANCE — RIGHTS OF INSURER: SUBROGATION — RIGHT OF FIDELITY 
INSURER AGAINST THIRD PARTY FOR PARTICIPATION IN BREACH OF TRUST. — 
A, branch manager for the X corporation, deposited to his personal account 
in the defendant bank checks payable to the corporation, and subsequently 
withdrew and misappropriated the moneys. The plaintiff, insurer of A’s 
fidelity, indemnified the corporation, and received, some weeks thereafter, an 
assignment from it of its claim against the defendant bank. From a judgment 
for the plaintiff in a suit against the bank, the defendant appealed. Held, 
that the corporation’s right of action did not pass to the plaintiff either by the 
assignment or by subrogation. Judgment reversed. Louisville Trust Co. v. 
Royal Indemnity Co., 20 S. W.(2d) 71 (Ky. 1929). 

A fidelity insurer which has indemnified the insured for loss will be sub- 
rogated to the rights of the latter against a third person who knowingly par- 
ticipated in the fiduciary’s defalcation. American Surety Co. v. Vann, 135 
Ark. 291, 205 S. W. 646 (1918); Hall v. Windsor Sav. Bank, 97 Vt. 125, 121 
Atl. 582 (1923). But the right of subrogation, equitable in origin and nature, 
accrues only when the circumstances are such as, in equity and good con- 
science, to demand it. American Bonding Co. v. State Sav. Bank, 47 Mont. 
332, 133 Pac. 367 (1913); Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 
N. Y. 137, 115 N. E. 465 (1917); ARNOLD, SURETYSHIP AND GUARANTY 
(1927) § 131. Therefore, one who, though neither aware of the wrong nor 
guilty of negligence, would yet be liable to the insured, will not be answerable 
to the insurer. American Surety Co. v. Citizens’ Nat. Bank, 294 Fed. 609 
(C. C. A. 8th, 1923); American Bonding Co. 'v. State Sav. Bank, supra. And 
the court in the instant case, deeming the rule harsh which holds a bank liable 
for unwittingly but negligently aiding a misappropriation, argues with con- 
siderable force that it is equitable to let the plaintiff, who undertook the risk 
for profit, bear the loss. Other courts, however, have granted subrogation in 
similar circumstances as of course. Fidelity & Dep. Co. v. Queens County 
Trust Co., 226 N. Y. 225, 123 N. E. 370 (1919); Dobbins v. Carroll, 137 
Tenn. 133, 192 S. W. 166 (1917). Since insurers compute their premium 
rates with reference to the possibility of salvage, it seems desirable to increase 
the certainty of salvage, and thus render lower rates feasible, by making 
subrogation as nearly automatic as may be. Apparently the court denies 
effect to the assignment on the ground that the insured, having been paid the 
amount of its loss, had no claim left to assign. Cf. Godfrey v. Alcorn, 215 
Ky. 465, 284 S. W. 1094 (1926). But most courts consider that compensation 
by insurance does not destroy an existing right of action. United States v. 
American Tobacco Co., 166 U. S. 468 (1897); Long v. Kansas City, M. & 
B. R. R., 170 Ala. 635, 54 So. 62 (1910); Cunningham v. Evansville & 
‘ ~ R. R., 102 Ind. 478, 1 N. E. 800 (1885); Note (1910) 23 L. R. A. 

N.S.) 870. 


MALICIOUS PROSECUTION — FAVORABLE TERMINATION OF Prior PROCEED- 
INGS — TERMINATION BY NozLE ProszQur.— The plaintiff brought suit for 
malicious prosecution. A John Doe indictment had been returned by the 
grand jury, and the plaintiff’s name later inserted therein by the defendant’s 
procurement. Subsequently, the district attorney, over the plaintiff’s objec- 
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tion, had entered a nolle prosequi for lack of evidence. A demurrer to the 
complaint was sustained. The plaintiff appealed. Held, that in an action for 
malicious prosecution it must appear that the plaintiff was fully acquitted, 
and that a nolle prosequi is not a sufficient termination of prior proceedings. 
Fogg v. First Nat. Bank of Boston, 167 N. E. 251 (Mass. 1929). 

The requirement that the plaintiff in a suit for malicious prosecution show 
the favorable termination of the criminal action is designed to prevent two 
proceedings upon the same dispute at the same time, and to avoid the un- 
favorable reflections upon courts of justice which might result from convicting 
the accused after recovery was allowed him in the civil suit. CLarK, Torts 
(1926) § 189. Most courts treat the termination of the particular proceedings 
by a nolle prosequi as satisfying this requirement. Snead v. Jones, 169 Ala. 
143, 53 So. 188 (1910); MacLaughlin v. Lehigh Valley R. R., 93 N. J. L. 263, 
108 Atl. 309 (1919); Stancill v. Underwood, 188 N. C. 475, 124 S. E. 845 
(1924). But cf. Bell Lumber Co. v. Graham, 74 Colo. 149, 219 Pac. 777 
(1923) (compromise procured by accused). A contrary rule was established 
in Massachusetts by several early decisions. Bacon v. Towne, 4 Cush. 217 
(Mass. 1849); Parker v. Farley, 10 Cush. 279 (Mass. 1852); Brown v. Lake- 
man, 12 Cush. 482 (Mass. 1853). But in a subsequent decision, the court 
declared that whether or not a nolle prosequi was a sufficient termination 
depended upon the circumstances of each case. Graves v. Dawson, 130 Mass. 
78 (1881). And in none of the previous cases had the nolle prosequi been 
entered for lack of evidence, or against the protest of the accused. See (1929) 
9 B. U. L. Rev. 282. The court in the principal case attempts to distinguish 
Graves v. Dawson on the ground that no indictment was ever returned in that 
case, and that an indictment is in itself an indication of the existence of 
probable cause. But it seems highly artificial to say that the entry of the 
plaintiff’s name in a John Doe indictment is equivalent to a grand jury’s 
finding of probable cause, after the district attorney has found the evidence 
insufficient to justify a prosecution. Furthermore, such reasoning confuses 
the technical requirement of termination of the proceedings with the sub- 
stantive requirements of proof of malice, and want of probable cause. To 
require an absolute acquittal is to deny relief where such malice and want of 
probable cause are most likely to be present. NEWELL, MALIcIous PrRosEcu- 
TION (1892) 346; Note (1901) 14 Harv. L. REv. 223. 


MARSHALLING Assets — INTEREST OF GENERAL CREDITORS AS PREVENTING 
OPERATION OF THE DoctTrRINE. — The X bank had a first mortgage lien on the 
real and personal property of the debtor, and the plaintiff later obtained a 
judgment lien on the debtor’s real estate. The debtor subsequently made an 
assignment for the benefit of creditors. The plaintiff, as junior lienor, in- 
stituted this suit to compel the assignee to pay the mortgage debt out of the 
personal estate. From a judgment directing that the bank’s mortgage debt 
be paid entirely out of the proceeds of the realty, the plaintiff appealed. Held, 
that since the marshalling of assets would prevent the general creditors from 
realizing any amount on their claims, the doctrine will not be applied. 
Judgment affirmed. Langel v. Moore, 168 N. E. 57 (Ohio App. 1928), afd, 
119 Ohio St. 299, 164 N. E. 118 (1928). 

Some authorities take the view that the right of a creditor holding a junior 
encumbrance on one fund to compel a prior lienor to exhaust his rights 
against property on which he has the exclusive lien, is an equitable interest in 
the singly-encumbered property, arising at the time the junior lienor takes 
his security. Herbert v. Mechanics’ Bldg. & Loan Ass’n, 17 N. J. Eq. 497 
(1864); Ingersoll v. Somers Land Co., 82 N. J. Eq. 476, 89 Atl. 289 (1913); 
First Nat. Bank v. Foster, 106 Okla. 240, 233 Pac. 762 (1924); see Meek v. 
Thompson, 99 Tenn. 732, 736, 42 S. W. 685, 687 (1897); CAMPBELL, CASES 
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ON MortcacEs (1926) 547 et seq., 548n. But a preferable conception of the 
doctrine of marshalling assets is that it is merely a principle of fairness to 
guide the court in the administration of a debtor’s estate, and that no right 
arises until the court rules on the proceedings before it. Webb v. Hunt, 
2 Ind. T. 612, 53 S. W. 437 (1899); Gilliam v. McCormack, 85 Tenn. 597, 
4S. W. 521 (1887); see Keasler v. Wray, 171 S. W. 534, 536 (Tex. Civ. App. 
1914); Leib v. Stribling, 51 Md. 285, 288 (1878); 5 Pomeroy, Equity Juris- 
PRUDENCE (2d ed. 1919) §§ 2290, 2293; Note (1905) 18 Harv. L. REv. 453; 
cf. Note (1925) 39 Harv. L. REv. 256, 257. It is generally stated that mar- 
shalling will not be ordered where the rights of third parties will be injured. 
2 Jones, Mortcaces (8th ed. 1928) § 1118; 5 Pomeroy, op. cit. supra, 
§ 2290. This limitation has not been confined to cases in which the third 
party is a bona fide purchaser for value, as it would be were the right to mar- 
shalling an equitable property interest. King v. Patterson, 129 Tenn. 1, 164 
S. W. 1191 (1914); Marr v. Lewis, 31 Ark. 203 (1876) (after-acquired home- 
stead interest of debtor); Mulherin v. Porter, 1 Ga. App. 153, 58 S. E. 77 
(1907) (debtor’s homestead interest). Contra: CAMPBELL, op. cit. supra, 
574n. It was early suggested that marshalling, as a general doctrine, should 
be avoided because of its unfairness to general creditors. LANGDELL, A BRIEF 
SuRVEY oF Equity JURISDICTION (2d ed. 1908) 16. But the instant case seems 
to be the first in which the problem has been clearly raised. Since the plain- 
tiff here was merely a judgment lienor, it might be argued that he can claim 
no more than the law sees fit to give. But neither should a mortgagee be 
heard to complain when the law finds it inequitable to grant him more pro- 
tection than he chose to take directly. Complete indemnity ought not to be 
granted if anyone else has an interest which might otherwise be satisfied out 
of the singly-encumbered property. The underlying principle of the doctrine, 
to prevent a capricious exercise of his power by the paramount lienor, de- 
mands, however, that both funds be made to contribute ratably to the satis- 
faction of his mortgage. Cf. Green v. Ramage, 18 Ohio 428 (1849); Farmers’ 
& Merchants’ Bank v. Holliday, 108 S. C. 116, 93 S. E. 333 (1917); 2 JONES, 
op. cit. supra, § 897. The court’s decree ignores this principle and marshals 
the assets against the plaintiff in favor of the general creditors. 


NEGLIGENCE —IMPUTED NEGLIGENCE — CONTRIBUTORY NEGLIGENCE OF 
BAILEE AS AFFECTING BAILoR. — The plaintiff was given an automobile by her 
husband, and registered it in her own name. She permitted her husband to 
use it in making his professional calls as a physician. While he was driving, 
the car was damaged by the concurrent negligence of the husband and the 
defendant. The plaintiff sued in tort. From an order dismissing a report by 
the trial judge, who found for the plaintiff, the defendant appealed. See 
Mass. Gen. Laws (1921) c. 231, § 108. Held, that since the husband was a 
bailee, his negligence did not bar the plaintiff’s recovery. Order affirmed. 
Nash v. Lang, 167 N. E. 762 (Mass. 1929). 

By the old law a bailee’s contributory negligence was imputed to the bailor. 
Puterbaugh v. Reasor, 9 Ohio St. 484 (1859); Vanderplank v. Miller, Moo. & 
Mal. 169 (1828); cf. Smith v. Smith, 19 Mass. 621 (1824) (rule assumed but 
not adjudicated). But neither the bailee nor the chattel is under the control 
of the bailor. Matthews v. Carolina & N.W. Ry., 175 N. C. 35, 94S. E. 714 
(1917); see Calumet Auto Co. v. Diny, 190 Wis. 84, 86, 208 N. W. 927 
(1926). Consequently the bailor cannot protect his interests; and the funda- 
mental reason for the defense of contributory negligence is not present, that 
one who can protect himself, but does not, should not be given redress in the 
courts. See Bohlen, Contributory Negligence (1908) 21 Harv. L. REv. 233, 
253. The bulk of modern authority is therefore in accord with the result 
of the principal case. Lee v. Layton, 167 N. E. 540 (Ind. App. 1929); Norton 
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v. Hines, 211 Mo. App. 438, 245 S. W. 346 (1922); Lloyd v. Northern Pac. 
Ry., 107 Wash. 57, 181 Pac. 29 (1919). Contra: Illinois Cent. R. R. v. Sims, 
77 Miss. 325, 27 So. 527 (1900), criticized in (1901) 14 Harv. L. Rev. 150; 
Munster v. Hexter, 295 S. W. 245 (Tex. Civ. App. 1927). Nor does the fact 
that the bailee and bailor are husband and wife change the result. Since 
married women have been able to sue in their own names, the old reason for 
imputing a husband’s negligence to his wife, that he would reap the fruits of 
his wrong, has lost its validity. Louisville Ry. v. McCarthy, 129 Ky. 814, 112 
S. W. 925 (1908); Brooks v. British Columbia Elec. Ry., 48 D. L. R. go 
(1919); see (1919) 33 Harv. L. Rev. 313. But see Dunbar v. San Francisco- 
Oakland Term. Rys., 54 Cal. App. 15, 21, 201 Pac. 330, 332 (1921). The re- 
sult of the instant case suggests a possibility of avoiding the defense of con- 
tributory negligence in actions for damages to automobiles by registering the 
car and bringing the action in the name of the member of the family least 
likely to use it. See Editorial, Boston Post, Sept. 21, 1929, at 6. It is doubt- 
ful, however, if the average man would take that precaution. Moreover, if it 
appeared that the negligent driver was the beneficial owner, the legal title to 
the car might be regarded as immaterial. Cf. Penticost v. Massey, 201 Ala. 


261, 77 So. 675 (1918). 


SURETYSHIP — SURETY’S DEFENSES: EXTENSION OF TIME— EFFECT OF 
EXTENSION OF ACCRUED INSTALMENTS ON SURETY’S LIABILITY FOR FUTURE 
INSTALMENTS. — C sold a car to P under a hire-purchase agreement, with S 
as surety. Payment of the instalments fell into arrears, and C, in considera- 
tion of a part payment by a third person, agreed to extend the time for pay- 
ment of the balance of the overdue instalments. The rest of the arrears was 
not paid within the time agreed, and C repossessed the car under the hire- 
purchase agreement. C then assigned the contract to A, who sued S, as 
surety, for instalments subsequent to those in arrears. From a judgment for 
the defendant, the plaintiff appealed. Held, that since the contract is not 
divisible, an extension of time as to part discharged the surety completely. 
Judgment affirmed. Midland Motor Showrooms v. Newman, [1929] 2 K. B. 
256. 

- surety under a divisible contract is discharged only as to the instalments 
actually postponed. Croydon Gas Co. v. Dickinson, 2 C. P. D. 46 (1876); 
McLaughlin Carriage Co. v. Oland, 34 Nov. Sc. 193 (1901); Coe v. Cassidy, 
72 N. Y. 133 (1878). Since only the principal’s performance is severable in 
the instant case, the contract is legally entire. Producers Coke Co. v. Hill- 
man, 243 Pa. 313, 90 Atl. 144 (1914); see 2 WiLListon, ConTrRActs (1920) 
§ 861; Willis v. Jarrett Const. Co., 152 N. C. 100, 67 S. E. 265 (1910). But 
this should not be controlling where the question is not the dependency of 
conditions but the discharge of the surety. Cf. 2 Wittiston, ConTRACTS 
§ 1222. The only reasonable basis of the strict rule that giving time dis- 
charges the surety is the possibility of injury from a postponement of his 
right of recourse against the principal. 2 WiLListon, Contracts § 1225; 
Note (1916) 29 Harv. L. Rev. 314. But see Evatt v. Dulaney, 51 Okla. 81, 87, 
151 Pac. 607, 609 (1915); 1 BRANDT, SURETYSHIP AND GUARANTY (3d ed. 
1905) §376. And there is no postponement of recourse in the instant case, 
except as to the instalments actually extended. Klein v. Long, 27 App. Div. 
158, 50 N. Y. Supp. 419 (1898); cf. Cohn v. Spitzer, 145 App. Div. 104, 129 
N. Y. Supp. 104 (1911). Performance by the principal being severable, the 
creditor may sue for each instalment as it matures. Gray v. Booth, 64 App. 
Div. 231, 71 N. Y. Supp. rors (1901); 2 Witiiston, Contracts § 887; 
Untrorm ConpITIONAL SALEs Act § 3. Moreover, it is well settled that a 
surety may demand reimbursement in successive instalments, as he pays each 
part of the debt. Vermeule v. York Cliffs Improvement Co., 105 Me. 350, 
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74 Atl. 800 (1909); Nettleton v. Ramsey County Land & Loan Co., 54 
Minn. 395, 56 N. W. 128 (1893); STEARNS, SURETYSHIP AND GUARANTY (2d 
ed. 1915) § 281. The only possibility of injury arises from the fact that the 
surety’s right of subrogation depends on the extent of the creditor’s rights. 
Swarts v. Siegel, 117 Fed. 13 (C. C. A. 8th, 1902); 5 Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1919) § 2351. An extension may therefore be injurious 
if there is security in the creditor’s hands. 2 WILLISTON, ConTRACTS § 1225; 
PINGREY, SURETYSHIP AND GUARANTY (2d ed. 1913) § 113; cf. National Park 
Bank v. Koehler, 204 N. Y. 174, 97 N. E. 468 (1912). But in the instant case, 
no harm would be possible unless the accrued instalments were extended be- 
yond the date of maturity of the final instalment, since the surety could 
not, in any case, have obtained the security until the creditor had been paid 
in full. Jones v. Harris, go Ark. 51, 117 S. W. 1077 (1909); Musgrave v. 
Dickson, 172 Pa. 629, 33 Atl. 705 (1896); STEARNS, op. cit. supra, § 245. 





TAXATION — EXEMPTIONS — VALIDITY OF TAX ON CORPORATE SHARES 
WitHouT DEDUCTION FoR Exempt SECURITIES HELD BY CORPORATION. — 
A state bank owned non-taxable securities issued by state and federal instru- 
mentalities. The state assessed the shares of stock in the bank to their 
respective owners at full value, deducting only the proportionate part repre- 
sented by realty belonging to the bank and already assessed. WaAsH. Comp. 
Stat. (Supp. 1927) § 11097. The taxpayer claimed that the taxable value 
of the shares should be abated pro tanto by the value of the non-taxable 
securities, and paid the assessment under protest. In a suit to recover the 
payment, judgment was given for the plaintiff. The defendant appealed. 
Held, that the bank’s non-taxable securities could not be taxed indirectly by 
including their value in the assessed value of the stock. Judgment affirmed. 
Spokane & Eastern Trust Co. v. Spokane County, 280 Pac. 3 (Wash. 1929). 

A state cannot, in levying a property tax on corporations, include securities 
that it has issued as exempt, or that the Federal Government has made immune. 
Macallen Co. v. Massachusetts, 279 U.S. 620 (1929); New York ex rel. Bank 
of Commerce v. Tax Comm’rs, 2 Black 620 (U. S. 1862); Bank Tax Case, 
2 Wall. 200 (U. S. 1865); see Note (1929) 43 Harv. L. REv. 280. Where, 
however, the subject of the tax is the stockholder of the corporation, it has 
generally been held that in the measure of the tax may be included the full 
value of the shares of the stock with no deduction for such part of that value 
as may be represented by corporate investment in exempt securities. Van 
Allen v. Assessors, 3 Wall. 573 (U. S. 1866); Shields v. Williams, 19 S. W. 
(2d) 261 (Tenn. 1929); see Powell, Jndirect Encroachment on Federal 
Authority by the Taxing Powers of the States (1918) 31 Harv. L. Rev. 321, 
339; Note (1928) 57 A. L. R. 900, 909. But cf. Bank of California v. Richard- 
son, 248 U.S. 476 (1919); Miller v. Milwaukee, 272 U.S. 713 (1927); (1919) 
32 Harv. L. Rev. 727; (1927) 40 Harv. L. REv. 790. This distinction rests 
on the strictly juristic ground of the separateness of the corporation and the 
shareholders. Des Moines v. Fairweather, 263 U.S. 103 (1923). It is not, 
as the principal case suggests, a distinction peculiar to the taxation of national 
banks, or founded upon their privilege of issuing bank notes in proportion to 
their holdings of government securities. The same rule has been applied to 
state corporations. Cleveland Trust Co. v. Lander, 184 U. S. 111 (1902) 
(state bank); Ex parte State, 188 Ala. 401, 66 So. 1 (1914) (insurance cor- 
poration). And the identical principle is recognized in the civil law. See 
SELIGMAN, Essays IN TAXATION (1921) 298, n.5. To overthrow the doctrine 
entirely on the basis of a local statutory practice forbidding double taxation, 
as the court here does, confuses double taxation with double exemption, and 
extends an immunity beyond the economic or political exigencies of the state 
or federal borrowing power. See Note (1929) 43 Harv. L. REv. 280, 284. 
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TAXATION — WHERE Property May Be Taxep— INTEREST CREATED BY 
Ot AND GAs LEASE AS TAXABLE WHERE LAND Lies. — The owner of land in 
Arkansas leased it to the defendant, a foreign corporation, “ for the sole 
purpose of mining and operating for oil and gas” for a term of years. A 
statute provided that when mineral rights in any land were held by one person 
and the fee in the land by another, the mineral rights should be assessed 
separately from the general property in the lands. Ark. Dic. Stat. (Craw- 
ford & Moses, 1921) § 9856. The state sued to collect taxes on the interest 
of the defendant under the oil lease. The answer alleged that the interest 
created was an intangible right taxable only by the state of the defendant’s 
domicil. From a judgment sustaining the plaintiff’s demurrer, the defendant 
appealed. Held, that the interest of the defendant is separately taxable by 
the state where the land lies. Judgment affirmed. State ex rel. Att’y Gen. v. 
Arkansas Fuel Oil Co., 18 S. W.(2d) 906 (Ark. 1929). 

Some courts have held that the lessee’s interest under an oil lease cannot 
be taxed as realty unless the lease effects a severance, vesting title to the oil 
in place. Kansas Natural Gas Co. v. Neosho County, 75 Kan. 335, 89 Pac. 
750 (1907); Jones v. Wood, 9 Ohio C. C. 560 (1895), aff'd, 54 Ohio St. 627, 
47 N. E. 1119 (1896); State v. South Pa. Oil Co., 42 W. Va. 80, 24 S. E. 
688 (1896); see Barnes v. Bee, 138 Fed. 476, 484 (N. D. W. Va. 1905). Two 
dissenting judges in the instant case felt that the statute did not warrant 
taxation of the defendant’s interest because there had been no such severance. 
But the statute seems to require separate taxation of any mineral rights, and 
many states have so construed similar provisions. Graciosa Oil Co. v. Santa 
Barbara, 155 Cal. 140, 99 Pac. 483 (1909); People v. Bell, 237 Ill. 332, 
86 N. E. 593 (1908); Stephens County v. Mid-Kansas Oil & Gas Co., 113 
Tex. 160, 254 S. W. 290 (1923). Almost all courts agree that ordinary oil 
and gas leases create a property right as distinguished from a license or con- 
tract rights. Shaffer v. Marks, 241 Fed. 139 (E. D. Okla. 1917); Transcon- 
tinental Oil Co. v. Emmerson, 298 Ill. 394, 131 N. E. 645 (1921); Barnsdall 
v. Bradford Gas Co., 225 Pa. 338, 74 Atl. 207 (1909); see Veasey, The Law 
of Oil and Gas (1920) 18 Micu. L. REv. 749, 773; Walker, Fee Simple Owner- 
ship of Oil and Gas in Texas (1928) 6 Tex. L. Rev. 125. Since it is a right 
to enter the land of another and remove a valuable substance, it is best 
classified as a common law profit d prendre. See Veasey, loc. cit. supra; 
Note (1918) 31 Harv. L. Rev. 882. This right, though not an estate in land, 
is so closely related to realty that it should be taxable where the land lies. 
Amoskeag Mfg. Co. v. Concord, 66 N. H. 562, 34 Atl. 241 (1891); see Beale, 
The Progress of the Law— Taxation (1925) 38 Harv. L. Rev. 281, 286; 
cf. Matter of Hall, 116 App. Div. 729, 102 N. Y. Supp. 5 (1907). The imposi- 
tion of such a tax on a nonresident should no more violate due process than 
a tax on a mortgagee’s interest in a state where a mortgage creates only a 
lien. Savings & Loan Soc. v. Multnomah County, 169 U.S. 421 (1898). The 
danger of double taxation is slight, since incorporeal hereditaments are not 
taxable by the domiciliary state. Louisville & Jeffersonville Ferry Co. v. 
Kentucky, 188 U. S. 385 (1903); see 2 Cootry, TAxaTIon (4th ed. 1924) 
§ 448, n.85; cf. Selliger v. Kentucky, 213 U.S. 200 (1909). 


VENDOR AND PURCHASER — RESCISSION OF CONTRACT RELIEF OF PurR- 
CHASER AT JUDICIAL SALE. — B purchased certain premises at a judicial sale. 
The terms of sale contained a provision that the premises were sold “ subject 
to any state of facts which an accurate survey would show.” A subsequent 
survey revealed that there were certain encroachments on the street, the 
removal of which would entail a moderate expense and some injury to the 
appearance of the building. P moved to compel B to take title. From orders 
denying such motion and relieving B from his purchase, P appealed. Held, 
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that the court had discretionary power to relieve B of his purchase. Orders 
affirmed. Lane v. Chantilly Corp., 251 N. Y. 435, 167 N. E. 578 (1929). 
Before the transaction involved in a judicial sale is complete, if the title 
to the property sold is not free from reasonable doubt, the court will relieve 
the purchaser from his contract. Toole v. Toole, 112 N. Y. 333, 19 N. E. 682 
(1889); see Gottschalk Co. v. Samuelson, 128 Md. 541, 547, 97 Atl. 1003, 
1005 (1916). But an encroachment is considered ground for relief only when 
it substantially affects the value of the property. Merges v. Ringler, 34 App. 
Div. 415, 54 N. Y. Supp. 280 (1898), af’d, 158 N. Y. 701, 53 N. E. 1128 
(1899); Noethinger v. Jeffries, 108 Misc. 372, 177 N. Y. Supp. 577 (1919); cf. 
Moser v. Ellis, 106 N. Y. Supp. 1075 (1907) ; see MAUPIN, MARKETABLE TITLE 
To Reat Estate (3d ed. 1921) § 307-a. The principle is often stated that relief 
will be granted only where a court would grant rescission of a contract between 
private parties. See Koegel v. Koegel, 83 N. J. Eq. 179, 180, 89 Atl. 861, 
862 (1914); Carstens v. Locasto, 172 App. Div. 760, 762, 159 N. Y. Supp. 
270, 272 (1916); 2 BLACK, RESCISSION AND CANCELLATION (2d ed. 1929) 
§ 443. And where a provision similar to that in the principal case was inserted 
in a contract between private parties, the contract was held binding even 
though encroachments rendered the title unmarketable. McCarter v. Craw- 
ford, 245 N. Y. 43, 156 N. E. go (1927); see March v. Marasco, 165 App. Div. 
348, 350, 150 N. Y. Supp. 792, 794 (1914) (stating that such a provision 
would also prevent relief of a purchaser at a judicial sale). But it may well 
be doubted whether a court of equity should stoop to match its wits against 
the purchaser’s by enforcing, in sales made under its supervision, onerous 
conditions, the full purport of which the purchaser did not realize when he 
made the contract. Cf. Else v. Else, L. R. 13 Eq. 196 (1872). A high stand- 
ard of fair play, minimizing the purchaser’s risks, will attract the maximum 


bids. 


Waste — Lire TENANT’s Power TO Commit AMELIORATING WASTE. — T 
died in 1913, devising his residence, at the corner of Fifth Avenue and 79th 
Street, New York City, to his widow for life, then to the plaintiff for life, 
then to the plaintiff’s children in fee, and if he have no children or issue, to 
T’s other children. The house was built in 1887 at a cost of $300,000. Be- 
cause of the demand for apartments and the changed character of the 
neighborhood, it cannot now be rented for more than $20,000 a year, and 
taxes and other necessary expenses total nearly $18,000. The plaintiff, the 
life tenant in possession, seeks a declaratory judgment that he has the right, 
upon giving such security as the court may demand, to tear down the present 
structure and erect an apartment house to cost about $900,000. The remain- 
dermen asserted the defense of waste. Held, that to tear down the present 
structure, even on giving security for the erection of an apartment house, 
would constitute waste. Judgment accordingly. Brokaw v. Fairchild, 135 
Misc. 70, 237 N. Y. Supp. 6 (1929). 

The strictness of the early common law rules of waste has been very much 
relaxed in cases involving long-term leases, where the only interest of the 
reversioner is in maintaining unimpaired the security for his rent. Doherty 
v. Allman, 3 App. Cas. 709 (1878); Hawes v. Favor, 161 Ill. 440, 43 N. E. 
1076 (1896); see Crowe v. Wilson, 65 Md. 479, 481, 5 Atl. 427, 428 (1886); 
Klie v. Von Broock, 56 N. J. Eq. 18, 29, 37 Atl. 469, 473 (1897); cf. Agate v. 
Lowenbein, 57 N. Y. 604 (1874) (ten-year lease). A life tenant, also, has 
been held not liable in damages for tearing down a large residence on prop- 
erty which the changed character of the neighborhood had rendered useless 
for residential purposes, where the value of the land was not lessened by his 
act. Melms v. Pabst Brewing Co., 104 Wis. 7, 79 N. W. 738: (1899); cf. 
Anstays v. Anderson, 194 Mich. 1, 160 N. W. 475 (1916); Pynchon v. 
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Stearns, 11 Metc. 304 (Mass. 1846); New York,,0. & W. Ry. v. Livingston, 
238 N. Y. 300, 307, 144 N. E. 589, 591 (1924). Short-term lessees may make 
only very minor alterations. Abel v. Wuesten, 143 Ky. 513, 136 S. W. 867 
(1911); McDonald v. O’Hara, 117 Misc. 517, 192 N. Y. Supp. 545 (1921). 
But a life tenant has a substantial interest in the land, whereas a short-term 
lessee has only the user for a time, after which the property returns to the 
lessor. See Cawker v. Trimmel, 155 Wis. 108, 113, 143 N. W. 1046, 1047 
(1913); Woolworth Co. v. Nelson, 204 Ala. 172, 174, 85 So. 449, 451 (1920); 
(1922) 31 YALE L. J. 781. The remainderman has never had the land, and 
in the ordinary case does not seem to be injured by a change in the character 
of the inheritance, if its value is maintained. Cf. Northern Trust Co. v. 
Thompson, 168 N. E. 116 (Ill. 1929). The principal case seems to disregard 
unduly the undoubted social interest in having land as productive as possible, 
especially since the remaindermen’s interest would be adequately protected 
by security. Cf. Dooly v. Stringham, 4 Utah 107, 7 Pac. 405 (1885). The 
remaindermen’s objection does not appear to have been based on any special 
value attached to the residence as such; and the testator’s use of the word 
seems a mere descriptio loci. 
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HicH FINANCE IN THE SIxTIES: CHAPTERS FROM THE Earty History OF THE 
Erte Rattway. Essays by Charles Francis Adams, Jr., Henry Adams, 
Albert Stickney, George Ticknor Curtis, and Jeremiah S. Black. Edited 
by Frederick C. Hicks. New Haven: Yale University Press. 1929. 
pp. 409. $5.00. 

These are collected contemporary essays dealing with the great days of 
the Erie Railroad. Three are narratives by the Adams brothers developing the 
cause of the Vanderbilt-Gould warfare, the Gold Corner, and the Albany and 
Susquehanna raid. Four deal with the legal ethics of Jay Gould’s lawyers, 
Field and Shearman, Mr. Stickney appearing as devil’s advocate, and Mr. 
Attorney-General Black and George Ticknor Curtis for the defense. Merely 
as a story, parts of this book leave the reader breathless with suspense in the 
best tradition of Dion Boucicault. As financial history, the essays are first- 
hand material. As a debate on the legal ethics and traditions of the corpora- 
tion bar of New York they are enlightening, if saddening. 

Mr. Charles Francis Adams, back from the Civil War with the rank of 
colonel, a membership in the Bar, and nothing to do with his time, was pres- 
ently joined by his equally brilliant brother, Henry, back from the British 
Embassy, with a desire to write, a trenchant pen, no job, and out for big game. 
Their law office had not one bona fide client. They took to pamphleteering, 
because, as Henry remarked, nobody would hire them at ten dollars a day. 
The result was to make reputations for both brothers; and to leave as a 
legacy to the New York Bar the doubtful privilege of dealing with the 
reputations of some of its leaders and three of its judges. 

The essays here collected treat only two incidents of the Erie, the clas- 
sic struggle between Commodore Vanderbilt and Jay Gould for control. 
with its aftermath, the Gold Corner; and the Erie raid on the Albany and 
Susquehanna Railroad. There emerge, on the legal side, the figures of Mr. 
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David Dudley Field, and his junior partners, Shearman and Sterling; and of 
their favorite judges, notably Bernard. The railroads were the prize; the 
New York Stock Market and the Gold Room were the arenas; the lawyers 
were the mercenary troops; the legal armory provided weapons. Once the 
theatre was actually transferred to a real battle ground, when (each side 
having provided itself with rival receivers) both parties attempted to take 
possession of the Albany and Susquehanna Railroad by main force, equipping 
and arming trains for that purpose. These approached head-on, and pres- 
ently collided, Mr. Gould and the Erie party being defeated for the nonce 
because the rival engineer was more reckless or more resolute. It would be 
unkind to go further in telling the tale, and it is not cricket to give away the 
solution of a thriller. The narrative, done in the best Adams style, cannot 
be improved on. 

The volume is, however, of greater significance to lawyers than as a bedside 
story with which to while away the night hours. After the tale of the battles 
is ended, the losses noted, the stockholders duly fleeced, the railroads finally 
bound into a system which was, until recently, a name and a byword, there 
follow four essays, making up a none too pleasant debate on the professional 
ethics nominally of certain men, but really of the corporation bar of New 
York. Here it touches a note which no lawyer “ blessed with intelligent self- 
interest ” can afford to ignore. 

Mr. David Dudley Field, with his two associates, and with the assistance of 
certain judges (subsequently impeached for corruption) provided color of 
right under which Gould and Fisk acted. He endeavoured to panoply them 
with the authority of the courts and the power of sheriffs of New York. The 
weapons proved successful in the warfare with Vanderbilt; they failed in the 
raid on the Albany and Susquehanna, because withstood by sheer force until 
other lawyers and judges could provide different color of right for the oppos- 
ing party. That controversy was finally settled by a public opinion so in- 
flamed that the Governor called out the militia. The Adams brothers, having 
no respect for persons and unlimited courage, dealt roughly with Field, Shear- 
man, and the judges. Albert Stickney then directly attacked Field’s ethics. 
Two of Field’s friends, Jeremiah Black, formerly Attorney-General of the 
United States, and George Ticknor Curtis, arose to defend him; and examined 
the proceeding, injunction by injunction, receivership by receivership. By 
ignoring the entire scheme and the net result, after a microscopic examination 
of each tree, they achieved the brilliant conclusion that no forest existed. 
Stickney, by now having played a considerable part in the impeachment of 
the Tweed-Erie judges, filed a rejoinder in a slashing final essay. These last 
chapters deserve an independent word of comment. 

In all great corporation developments, lawyers have had a prominent and 
necessary part. The view set out by Black, that the lawyer had no respon- 
sibility for the whole scheme or net ultimate result, is very largely adhered to 
now. The fact that the lawyers who engineered such transactions as those 
of the Erie, described in this volume, were able thereby to achieve extraordi- 
narily successful careers and to found legal dynasties still existing, perhaps 
explains why the corporation bar in New York has had little tradition of 
idealism. The layman could only conclude from the Erie incident and like 
bits of history, that corporation lawyers were strange and sinister creatures. 
The feeling survives still, as many a corporation lawyer has discovered, who, 
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on nomination for office, comes up for confirmation before the United States 
Senate. Individually this is often shockingly unjust. In broad historical 
perspective it has a certain crude justification. The Erie litigations are far 
away and long ago, but they have been followed by tales not materially differ- 
ent in quality or kind. Such, for instance, was the New York Central’s raid 
on the New York and Northern Railroad; ! the New York, New Haven and 
Hartford transactions of 1910-1914; the Standard Oil Company’s transactions 
leading to its dissolution by the Supreme Court of the United States; ? 
or, even more recently, the various transactions of the Sinclair Oil Company, 
Standard Oil Company of Indiana, and others, with various officials of the 
United States Government, in all of which lawyers took part, and in one of 
which a lawyer was the principal. 

No more powerful argument than Mr. Hicks’ collection of essays can be 
made for the strengthening of the movement to build up a corporation bar 
which insists that the job must not only be technically well done, but must 
also conform to the broader interests of the public. 

A word must be said of Professor Hicks’ graceful introduction. He has 
contrived in a few skilful pages to set the stage; to introduce the narrators. 
often in their autobiographical language; to ring up the curtain upon the main 
drama with a prologue deft, enjoyable, and learned. To the Yale University 
Press and Professor Hicks, the Bar owes a debt of gratitude; a debt shared 
(for quite other reasons) by such as enjoy a tale alive with personality, and 
not unpunctuated by pistol shots. 

A. A. BERLE, Jr. 

New York City. 





TRAVAUX DE LA SEMAINE D’HISTOIRE DU Droit NORMAND TENUVE A GUERNE- 
SEY DU 26 AU 30 MAI, 1927. Caen: Olivier. 1928. pp. xvi, 368. 


The annual week devoted to the study of Norman legal history by the 
law faculty of the University of Caen is now an established and well-known 
institution. The first collected volume of its proccedings has already been 
brought to the attention of readers of this REviEw,! and it is gratifying to 
observe that the present volume is in every way its equal. Besides matters 
of formal and local interest, the following papers especially deserve careful 
attention. “ The Formation and Development of the Custom of Normandy ” 
by Professor Génestal traces the geographical extent of the custom, its date, 
and the elements which went to its formation — rejecting Ficker’s theory of a 
Frisian origin in favor of Norse influences, the latter having in fact left marks 
on Norman legal language, as also upon our own (for example, nam which also 
occurs in our withernam; vrek, wreck; skra which becomes our escrow; and 
murdrum, murder). As for later foreign influences: 





1 See Farmers Loan & Trust Co. v. New York & No. Ry., 150 N. Y. 410, 
44 N. E. 1043 (1896). 

2 See Brief for the United States in Standard Oil Co. v. United States, 221 
U.S. 1 (1911). 


1 Book Review (1926) 39 Harv. L. REv. 912. 
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“.. it is a very remarkable thing that our Norman custumals, among all the 
French productions of this type, make the least display of Romanist learning. The 
authors of the two little treatises which form the Trés Ancien Coutumier seem to 
have cared but little for Roman law.” 2 


When Romanism finally appears, it is in the Summa de Legibus* and at a 
date significantly close to our own Bracton. The same question of the 
original formative influences in Norman law is raised in the paper by Dr. 
Yver which treats of “ The Prohibition of Private War”; the result of a 
searching examination into the history of the truce of God, the pleas of the 
sword in Normandy, and the pleas of the Crown in England during the 
Anglo-Saxon and Norman period, is to confirm the view expressed by Génestal, 
namely, that Norse influences must be allowed a good deal of weight, and 
that their power was all the greater since they were preceded by closely 
related Germanic customs which in ane respects were similar in spirit 
and content. 

The last years of the custom are a in a long paper by Professor 
Bridrey on “ The Study of Norman Law in the Old University of Caen,” in 
the course of which the academic (as distinct from the professional) literature 
upon the custom is considered in detail; the result is a bibliographical article 
of considerable value. 

In a further article, Professor Génestal discusses ‘‘ The Forms of the Testa- 
ment in Norman Law.” At first a gift inter vivos immediately executed, means 
were soon found whereby a donor could retain a life interest, while alterna- 
tively he could, if he chose, employ the form of the death-bed gift which was 
particularly amenable to ecclesiastical influence, the clergy undertaking to 
protect these last wills which were practically indistinguishable from the 
dying confession. By the early thirteenth century, Roman testamentary 
forms appear and after some hesitation they are given their Roman meanings; 
in this way the testament becomes revocable, and is no longer accompanied 
by the tradition of the res nor of a pledge in its stead. Gradually the last 
will is also forced into the same mould, and probate takes place before the 
dean and, at a later date, before the bishop. The study of “ Chattels and 
Acquisitions in Norman Matrimonial Law” by Professor Astoul is supple- 
mentary to his previous paper on “ Les propres de mariage.” * The absence of 
community distinguishes Normandy from the rest of France, although, as in 
England, it may have seemed probable at one moment that the community 
idea might make some headway. It would appear that the ascription of 
property in the wife’s chattels to her husband occurs earlier in England than 
in Normandy. English common law and Norman custom differ, however, in 
their treatment of land acquired by either spouse during the continuance 
of the marriage. 

Enough has been said to indicate the deep interest and importance of these 
studies to historians of English as well as of Norman law. They do not stand 
alone, moreover, for every year a correspondingly notable collection of papers 
is presented to those fortunate enough to attend the conventions in Caen, and 
of these we have no information save the very brief and undocumented sum- 
maries which appear annually in the Revue Historique de Droit. An annual 





2p. 53. 
8 (Tardif ed. 1896). 
4 In TRAVAUX DE LA SEMAINE . . . TENUE A JerSEY (1925) 1. 
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volume or a quarterly review devoted to Norman legal history and based upon 
the work done at the conventions at Caen would be a capital contribution for 
which English legal historians — not to mention others — would be deeply 
grateful. 
THEODORE F. T. PLUCKNETT. 
Harvard Law School. 





ANNUAL Survey OF ENGLISH Law, 1928. London School of Economics and 
Political Science, Department of Law. London. 1929. pp. xv, 3or. 


The semi-official English Law Reports, published under the control of the 
Incorporated Council of Law Reporting, contain annually between two hun- 
dred and fifty and three hundred cases. The unofficial reports, such as the 
Times Law Reports and the Law Times Reports, may add one or two hundred 
cases to this number. In view of this limited material, it is possible to make 
an accurate and complete annual survey of English law within a conveniently 
small number of pages. 

Such a survey, to be of value, must be more than a digest. Its usefulness 
depends as much upon the editor’s ability to exclude unimportant cases as it 
does upon his assiduity in including all the leading ones. The temptation 
which he must resist is the desire to play safe by referring to every case which 
might be thought by someone to be of interest, for by including too many 
citations he is merely giving us an incomplete digest and leaving the work of 
selection to the reader. Fortunately the editors of the present survey have 
not been lacking in courage, and, as a result, few doubtful cases are discussed. 
They have been equally successful in citing all the leading cases of the year 
and in giving an accurate short summary of the facts and of the grounds for 
the judgments. In one or two instances, the reviewer differs from the editors 
in their view as to the principles of law to be deduced from the cases, but this 
is inevitable, for some of the opinions are so ambiguous that it is impossible 
to determine with certainty what the ratio decidendi really is. Hong Kong & 
Shanghai Banking Corporation v. Lo Lee Shi* is a striking example of this 
difficulty, and it is, therefore, not surprising to find that Professor Gutteridge 
concludes his summary of that case with the words “ sed quaere.” 2 

The survey is not limited to case law, but also includes summaries of the 
more important general statutes. In only two branches of the law is this of 
any extent; fourteen pages are required to cover the legislation on Local Gov- 
ernment and Administrative Law, and twenty-five pages, most of which are 
concerned with the Companies Act, 1928 ® deal with Mercantile and Maritime 
legislation. It is interesting to note that “ there was a welcome lull in property 
legislation during 1928.” 4 

Perhaps the most novel and useful feature of the survey is the successful 
attempt to give the reader a bird’s-eye view of recent legal literature. This 
is of particular importance in the section on Public International Law in 
which Dr. Lauterpacht comments on eleven books and over thirty articles.® 
With the fecundity of authorship in this subject may be compared the extraor- 





928] A. C. 181. 4 P. 40. 
5 P. 259. 


1 [1 
2p. 
3 18 


14 
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dinary barrenness of Administrative Law ° in which only one English book * — 
Dr. Robson also mentions two American books by Professor Dickinson * and 
Professor Freund *—and one article of any general importance were pub- 
lished. Constitutional Law, as is inevitable, again appealed to English writers, 
and there were a number of valuable books and articles to which Professor 
Jenks calls the reader’s attention.*° . 

The survey is divided into eleven sections, as follows: Constitutional Law, 
Local Government and Administrative Law, Law of Persons and Family Law, 
Property and Conveyancing, Contract and Agency, Mercantile and Maritime 
Law, Industrial Law, Criminal Law, Evidence and Procedure, Conflict of 
Laws, and Public International Law. It is worth noting that the cases on both 
Evidence and Procedure can be compressed into eight pages. Only four cases 
dealing with Evidence are cited, which shows how successful the English prac- 
tice has proved in sweeping away unnecessary technicalities. There are only 
eight cases on Conflict of Laws, for this is a subject which is less important in 
England than it is in the United States. On the other hand, fifty pages are 
required to cover the Property cases —a sad commentary on the draftsman- 
ship of the famous Birkenhead Acts. 

This book can be unreservedly recommended to the American legal scholar. 
By reading less than three hundred pages he will obtain a fair and accurate 
picture of the development of English Law in a single year. He can be certain 
that no important English statute, case, book, or article has escaped his notice. 
Whether it would be possible, in view of the mass of material which would 
have to be sifted, to publish a similar annual survey of American law it is 
difficult to say, but if it could be done it would be of the greatest help to all 
foreign students of comparative law. 

A. L. GoopHartT. 

Cambridge, England. 





Lex AgutLtA: TExT, TRANSLATION, AND COMMENTARY ON GIFTS BETWEEN 
HusBAND AND WIFE. By James B. Thayer. Cambridge: Harvard Uni- 
versity Press. 1929. pp. 226. $2.50. 


Since the introduction of the German Civil Code, the interest in Roman 
law has become essentially the same on the Continent and in the countries 
of the common law. Besides the purely historical interest in one of the glories 
of ancient life, this interest is a practical one as well. Roman jurists, in 
many cases, found the just decision, that is, they learned to equalize the 
opposing interests in a manner which, still, can often be an example for us. 
Of even greater importance, to both English and American lawyers, is the 
fact that the Roman jurists laid down the first principles and concepts of a 
logical legal system, which later was constructed upon them. Our task now 
is, to inquire how far these concepts are conditioned on historical circum- 
stances, and how far they can be used in modern times. This great work 
requires the collaboration of scholars of all nations, just as all will enjoy its 





P.. 35. 

Rosson, JUSTICE AND ADMINISTRATIVE LAW (1928). 

Dickinson, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAw (1928). 
® FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY (1928). 


10 Pf, ro. 
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fruits. With this book, Mr. Thayer has joined the relatively few American 
and English authors who participate in the common labor. He has utilized 
the enormous literature covering the subject of gifts between husband and 
wife, and has applied a sound and cautious judgment, as well in criticizing the 
opinions of other authors as in developing his own theories. I hope to be 
correct in assuming that he wished primarily to write a textbook for seminars 
or lectures. This would explain the addition of the translation to the first 
part, and the rather unusual form of commentary to Titles of the Digest. 
It is by no means a book which the student could use without the help of a 
teacher. Often only the scholar knowing the status causae et controversiae 
in the different problems can follow the author’s very brief reasoning. The 
citations of English and American authorities are very valuable to show again 
that the Romans in their day met problems with which we struggle in ours. 


RosBert NEUNER. 
Harvard Law School. 





ANNUAL DicEst oF PuBLIC INTERNATIONAL LAW CASES, 1925 AND 1926. 
Edited by Arnold D. McNair and H. Lauterpacht. New York: Long- 
mans, Green & Co. 1929. pp. xlviii, 498. $10.00. 


This work represents volume one of what promises to be an annual series 
of public international law cases. The editors hope to apply the same method 
of treatment to the decisions of 1919 to 1924, inclusive, and of the years 
subsequent to those covered in this volume. 

The series gives promise of unusual controversy. Those practitioners who 
frown upon the ever-increasing number of published reports which they feel 
obliged to purchase will read with displeasure that “ the correct method of 
citation of cases in this volume is . . . Annual Digest, 1925-1926, Case 
No. ——”! Also, its efficacy will be challenged by these “ doubting 
Thomases ” who deny outright the existence of any such “ pseudo-science ” 
as public international law. They can hardly be expected to embrace a modus 
operandi which promises to undermine the premises upon which they stand. 
On the other hand, the volume will be welcomed by jurists, practitioners, and 
teachers who have long felt the need of an annual digest which would bring 
together adjudications of points of public international law by international 
bodies, commissions, tribunals, and courts in all countries. 

It is true that certain international tribunals and organizations have re- 
ported such decisions from time to time.” But, obviously these publications 
do not suffice: one encounters the difficulties of subscription, translation, 
and duplication, and is never certain that the fields have been exhausted. 
For example, in adjudicating the cases arising out of the recognition and 
refusal to recognize the Soviet Republic, the English and American courts 
have repeatedly sought for precedents in other countries. The same has been 





1 Pf. xii. 

2 For example, Series E of the PUBLICATIONS OF THE PERMANENT Court oF IN- 
TERNATIONAL JUSTICE, the BRITISH YEARBOOK OF INTERNATIONAL Law, and such peri- 
odicals as the AMERICAN JOURNAL OF INTERNATIONAL LAw, the JOURNAL pu Droit 
INTERNATIONAL, the ZEITSCHRIFT FUR INTERNATIONALES RECHT, and the REVIsTA DI 
Diritto INTERNAZIONALE. 
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true of cases involving the immunity or non-immunity of foreign govern- 
ments when engaged in commercial undertakings. Experience demonstrates 
that in any field of human endeavor it is impossible for one mind faced with 
the task of solving a problem not to give weight to the solution of a similar 
problem which has commended itself to another mind elsewhere. This is 
especially true in the field of law. This proposed series represents an attempt 
to set forth, for the legal profession primarily, the solutions which have 
commended themselves to the jurists in all countries. 

The first volume of the series contains digests of approximately three hun- 
dred and fifty decisions, of which two hundred are from the national courts 
of some half a hundred nations. These digests have been prepared for the 
editors by contributors resident in or otherwise connected with the various 
countries. In addition, the volume contains digests of over a hundred and 
fifty cases decided by the Permanent Court of International Justice, the 
Mixed Arbitral Tribunals established in pursuance of the Peace Treaties, the 
British-American Claims Tribunal, the American-Mexican and the American- 
German Claims Tribunals, and other multi-national bodies. 

The editors have followed the usual classification in arranging the digests. 
The book is divided into eleven parts, only one of which deals with war. 
Without doubt this is due to the fact that the work covers only the years 
1925 and 1926. The volume opens with seven cases dealing with the nature, 
binding force, extent, and sources of international law and its relation to 
municipal law. Although the authors have listed international comity in 
their classification, no digests covering this point are included in this volume. 
This is true of every part of the work: in each the classification lists sec- 
tions on which no digests are included. 

Part two deals with States as International Persons. Here the treatment is 
conventional. By far the most interesting section is that devoted to man- 
dates. Many will be surprised to learn that ten cases covering the status of 
mandates, the respective rights and duties of the mandatories and the League 
of Nations, equality of opportunity and nationality in the mandated areas, 
were adjudicated during the two years under consideration. It should be 
noted that the Crown has “not acquired full sovereignty by accepting the 
mandate for Palestine, and the subjects of the mandated territory did not 
become British subjects.” * Quaere, whether a case involving nationality in 
a Class C mandate (such as German Southwest Africa) would reach a dif- 
ferent conclusion. 

The next set of digests treats of State Territory. The classification is long 
and drawn-out, whereas the material presented covers only twenty-three 
pages, six of which are devoted to plebiscites. The pertinent sections of 
future volumes promise to be those cases arising out of the Air Navigation 
Convention of 1919 and controversies involving an exercise of jurisdiction 
over the marginal seas by the littoral states. 

In a measure, the fourth part, covering Jurisdiction, is merely the com- 
plement of part three. Fourteen cases from the Federal Reporter of the 
United States are listed as showing an extension of jurisdiction over terri- 
torial waters by legislation or treaty. Several of the cases involve the liability 
of the state as a trader, the majority of which are drawn from American 
experience. It remains to be seen, however, whether Berizzi Brothers Co. v. 





3 P. 48. Attorney-Gen. v. Goralschwili (High Court of Palestine). 
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Steamship Pesaro* will be extended to give immunity to such commercial 
undertakings of foreign states, or whether the Supreme Court of the United 
States will confine it to its narrowest limits and expand its decision in Bank 
of United States v. Planter’s Bank of Georgia® to cover such undertakings. 

Of the fifty-two digests dealing with State Responsibility in part five, forty- 
nine came before international courts or commissions. Only three cases in- 
volved an exercise of jurisdiction by national courts. The majority of these 
digests involve liability for breach of contractual obligations, for acts of omis- 
sion or commission of de facto or de jure state organs and officials, the nation- 
ality of claims, state control over private claims, and the measure of repara- 
tions. Two trends seem significant. The emphasis in international relations 
appears to be shifting from the rights to the duties of the states, and the cases 
reveal a tendency to bring state duties down to solid earth by making them 
specific. 

Part six is concerned with the position of the Individual in International 
Law. It touches such problems as nationality, aliens, extradition, and the 
protection of minorities. Interest in recent years appears to be centering 
upon the protection of minority groups. Ten cases are considered in part 
seven dealing with Diplomatic and Consular Intercourse and Privileges. Nine 
of these involve the problem of diplomatic or consular immunity. In part 
eight, covering Treaties, the majority of the digests involve the rules govern- 
ing their interpretation and termination or avoidance. Only three advisory 
opinions are listed in part nine, which is given over to International Organ- 
ization and Administration. Part ten covers International Disputes. The 
work closes with a section on War and Neutrality. 

The editors have contented themselves with a bare statement of the perti- 
nent facts and questions of law involved in each case. In the main they 
have made no attempt to add references to relevant materials, such as maga- 
zine articles and legal periodicals, except where contributors have called their 
attention to them. To the reviewer, it would seem wise to include such 
references in future volumes. Frequently the digests as given are inadequate; 
expansion would add clarity and would not make the volume cumbersome. 
Too, it seems inadvisable to include footnote excerpts from pertinent treaties 
in some digests and omit them in others. It might not be amiss to insert 
translated English versions in all such instances. If the English version fills 
a long-felt need, is there any reason why French and Spanish editions should 
not be undertaken? 

The ratification of the Statute of the Permanent Court of International 
Justice by the majority of the leading countries gives promise of greater 
judicial activity in international relations. Attempts have been made, indeed 
are still being made by numerous organizations, to predicate these future 
activities upon a uniform code which is to become a part of the municipal 
law of every state. But the political departments in most instances have been 
slow to accept or prescribe rules for such future conduct, and there is a 
tendency for the political departments of each state to regard its problems as 
peculiar or isolated. If progress is to be blocked by political impotency, 
then is there any reason why the judiciary in each state, together with inter- 
national tribunals, should not secure uniformity and, by a series of uniform 
judicial decisions, build up a body of precedents by which to adjudicate future 





4 271 U.S. 562 (1926). 5 g Wheat. 904 (U.S. 1824). 
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public international cases and controversies? This volume, together with 
improved and enlarged future volumes of the series, will greatly facilitate 
the work of the judges along this line. 


i : OHN G. , 
University of Pennsylvania. J G. HERVEY 





ENGLISH CONSTITUTIONAL HISTORY FROM THE TEUTONIC CONQUEST TO THE 
PresENT. By T. P. Taswell-Langmead. Ninth edition by A. L. Poole. 
London: Sweet & Maxwell, Ltd. 1929. pp. xxvi, 784. 


Not many textbooks in history receive the honor of a ninth edition fifty-four 
years after their first issue. Such popularity must be deserved. It is to be 
found in this case partly in the plan of the book and partly in the execution. 
The author aimed to write a history of England (not merely a history of 
English institutions) from the legal and constitutional viewpoint, and in doing 
so discusses certain of the political, social, economic, and religious factors in 
order to form an adequate background, and make a continuous narrative. In 
carrying out his plan, he has succeeded in producing a well written book and 
has included in it a mass of detail of all these kinds; he has explained his points 
clearly and at length; he does not make the mistake of summarizing too suc- 
cinctly; often he gives the digest of a document article by article, or states in 
numbered paragraphs the successive points which he desires to make. Such 
details presented in this way, if managed with discretion, make this abstract 
subject easier for the elementary student to grasp. In short we have a com- 
prehensive account, pretty well written, which depicts the continuous logical 
evolution of the constitution from the Anglo-Saxons to 1688. That he aban- 
dons this plan when he reaches this date only throws into high relief the 
advantages of the method followed in the earlier and by far the greater portion 
of the work. The reason for the change is obvious. The author planned to 
trace the development of the limited monarchy, and that monarchy was finally 
established by the “ Glorious Revolution.” Thenceforth he thought it was 
only necessary to point out the later history of certain comparatively minor 
developments, which could be done topically. 

At first sight, the new edition seems to embody comprehensive changes in 
matter. By far the greatest modification, however, is the purely mechanical 
one of sweeping away complicated footnotes, and incorporating into the text 
important footnotes which had been introduced in successive editions — the 
final result being to make the volume much more readable. Mr. Poole has 
also modified the original text itself, a thing no previous editor had attempted. 
For, he says, so much work has been done on English history during the past 
half century that a textbook must take account of it! These modifications 
occur throughout the book, and range from the deletion of a word or two, to 
the deletion or introduction of a paragraph or generalization. Nevertheless, 
the scale of change is not great except in the first chapter (on the Anglo- 
Saxons) where a somewhat different view is given than in the older edition. 
Broadly speaking, the character of the work is not altered. In its judgments 
of men and movements it remains that of the scholarly admirer of parlia- 
mentary development as understood fifty years ago. 

Some additional pages at the close are useful. They describe recent par- 
liamentary history, and the Constitution of the empire. It would have been 
of immense value if the editor had continued the plan which the author fol- 
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lowed down to 1688 and had given us a connected history of the past two 
centuries and a half, including chapters on the cabinet, on local government 
before and after 1835, and on the development of parties, as well as something 
more comprehensive on the empire than the section which appears. But this 
is not to say that the present volume is not a welcome addition to our list of 
texts on English Constitutional History. 
SyDNEY K. MITCHELL. 
Yale University. 





THE LAw or COMMERCIAL PAPER. By Roy A. Redfield. New York: Brady 
Publishing Company. 1929. pp. xiii, 511. $6.50. 


Like many other authors in the field of business law, Mr. Redfield has at- 
tempted a well nigh impossible task — the writing of a legal treatise for the 
consumption of laymen. The author’s purpose, as suggested in the preface, 
is to furnish a reference book for bankers. With this in mind, he has covered 
the usual topics which are’taught in a law school course on negotiable instru- 
ments. 

The book is written in an easy, readable style, and contains a large amount 
of legal information. It properly takes the Negotiable Instruments Law as 
its starting point and develops questions arising out of that act. The material 
on payment and discharge, presentment, and notice is given more space than 
usually appears in a legal discussion of negotiable instruments, because this 
matter is of great importance to the business man who holds negotiable paper. 
Probably owing to the fact that the author has attempted to write a layman’s 
book, there is a slight confusion of thought on some of the finer points of 
negotiability. For example, in discussing municipal warrants, the author con- 
fuses the question of a city’s liability on a warrant due to lack of authority in 
the issuing agent, with the question of negotiability of the instrument after its 
issue. So also in his discussion of the question of Price v. Neal, the author 
fails to distinguish between acceptance and payment. 

It is regrettable that a text which so ably covers commercial paper from a 
legal aspect* does not contain more supporting citations. For this reason it 
will be of little value to the legal profession. On the other hand, the author, 
being a lawyer, seems to have fallen into the usual error of lawyers who write 
on business law, by treating his subject from the point of view of law rather 
than of business. With this in mind, it is unfortunate that he has not devoted 
more space to the long line of recent cases arising from accommodation paper 
given to meet the requirements of bank examiners, and the multiplicity of 
questions arising from the Federal Reserve trade acceptances, the nego- 
tiability of which has recently been before the Appellate Division of the 
Supreme Court of New York.? The book could also be greatly improved for 
bankers’ use by a more detailed discussion of the problems arising out of 
clearing house transactions, collections of instruments under restrictive in- 
dorsements, letters of credit, and the negotiability of collateral securities 
including stocks, bonds, mortgages, and interim certificates. 


FREDERICK K. BEUTEL. 
Tulane University of Louisiana. 





1 3 Burr. 1354 (1762). ; 
2 Coopersmith v. Maunz, 227 App. Div. 119, 237 N. Y. Supp. 1 (1929). 





518 HARVARD LAW REVIEW 


Law oF Insanity. By George A. Smoot. Kansas City: Vernon Law Book 
Company. 1929. pp. xxiv, 635. $10.00. 


This volume is divided into three parts, dealing respectively with the status 
of non compos as an individual, status of non compos as a member of society, 
and status of non compos before the courts. The artificial division results in 
some repetition. 

The author evidently is not learned in psychiatry. His prelude on the his- 
tory of insanity consists of a brief sketch based largely on the Bible and the 
Encyclopedia Britannica, and is rich in figures of speech. In discussing the 
causes of mental disorder, he solemnly repeats all such shibboleths of an out- 
worn era in psychiatry and psychology as “ monomania,” “ moral mania,” and 
the like. In his researches, the author seems to have remained blissfully igno- 
rant of the work of psychiatrists and psychologists during the last two 
decades. His faith in “ dogmatic law ” is carried to such an extreme that even 
his discussion of the causes of insanity is based on the authority of judicial 
decision. And for legal authority he resorts in various places to the con- 
venient, “‘ See Decennial and other Key No. Digests, Insane Persons.” 

In spite of these defects, the author has performed a useful service in 
bringing together within the compass of a single volume many of the ques- 
tions and problems of the substantive and procedural law dealing with the 
status and relations of the insane person in a legally organized society. While 
this is, therefore, a useful volume for the busy practitioner in giving him a 
lead to be cautiously followed by careful analysis of the cases and other 
authorities cited, it cannot be called a creative treatise. And there is room 
for such a treatise in the field. 

SHELDON GLUECK. 

Harvard Law School. 
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Cases ON ConFiict oF Laws. By Henry W. Humble. Second edition. 
Chicago: Callaghan & Co. 1929. pp. xxxv, 750. $5.50. 


The first edition of this casebook was reviewed in (1924) 37 Harv. L. REv. 
792. The present edition has been only slightly enlarged, but numerous new 
cases have been added, and old ones deleted. A new section on Taxation is 
the only change in general organization. In an effort to make the Conflict of 
Laws a living rather than an academic subject, the author has used a great 
number of recent cases. But it seems questionable whether the added inter- 
est of these decisions outweighs the considerable pedagogical sacrifice involved 
in the omission of many of the older and more fundamental ones. And to 
initiate a study of the subject with a series of cases on the vague principles of 
“ comity ” and “ public policy ” seems open to criticism. 


Cases ON NEw York Practice. Second Edition. By Jay Leo Rothschild. 
New York: Baker, Voorhis & Co. 1929. pp. Ixx, 1409. $10.00. 


The first edition of this collection appeared four years ago in two volumes; 
the present work has been compressed into one, largely by relegating cases 
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of mere informative value to footnotes. The editor has retained his analytical 
subdivisions, and continues to print the pertinent statutory material in the 
text proper; only in this fashion has it seemed possible to overcome that 
student inertia which always appears when statutes and acts must be con- 
sulted. When it is considered, however, that Professor Williston’s cases 
present the law of contracts in a thousand pages, and Professor Bohlen’s that 
of torts in about a hundred more, a casebook of 1400 pages devoted to the 
practice of a single jurisdiction does seem disproportionately large. Prospec- 
‘tive lawyers who must master the New York Civil Practice Act are not to 
be envied. 


EXECUTIVE AGENTS IN AMERICAN FoREIGN RELATIONS. By Henry Merritt 
Wriston. Baltimore: The Johns Hopkins Press. 1929. pp. xii, 874. 
$5.00. 


This is a volume of Albert Shaw Lectures on Diplomatic History, delivered 
at Johns Hopkins University. Part I deals with the constitutional power of 
the president to conduct relations with other peoples through diplomatic and 
executive agents. Part II gives the history of missions sent to various kinds 
of governments and to international conferences. The whole is well done 
with ample citation of source materials, and the volume is, for the future, an 
indispensable guide to American diplomatic practice. The recent develop- 
ment of international conferences and their output of international legislation 
add importance to the subject. 


THE Law on ApveRTISING. By Clowry Chapman. New York: Harper & 
Bros. 1929. pp. xxviii, 495. $7.50. ‘ 

Appearing under a new title nearly thirty years after its two-volume 
predecessor, this book carries the reflection of a changing civilization in the 
changing law. Undeniably fascinating in its subject matter, as a legal treatise, 
however, it demonstrates, like many another, the futility of any effort to serve 
well, within the same covers, the dual gods of the layman and the practitioner. 
A little law may be a dangerous thing for advertising men and not particularly 
helpful to the lawyer; too much is comprehensible only to the bar. This 
criticism remains just, even when the author confines himself to literary 
property, copyright, trademarks, the right of privacy, and the like; it is 
doubly pointed when The Law on Advertising attempts to become an encyclo- 
paedia of law for advertising men, and the law of bills and notes is treated in 
seven pages, the law of sales in thirty, and the law of contracts in ten. 


OuTLINE oF LecaL History. By Franklin Ferriss Russell. New York. 
1929. pp. Xil, 152. 

This outline is based on the lectures by Professor Holdsworth, and is now 
reprinted with his permission for the use of students in the Brooklyn Law 
School. The treatment is necessarily brief, and in many spots shows distinct 
signs of its lecture-note genesis. At the end of each chapter, are references 
to Professor Holdsworth’s nine-volume History of English Law, but to no 
other works. The present outline cannot be mentioned in the same breath 
with Professor Plucknett’s penetrating and scholarly Concise History of the 
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Common Law, but if it can in some small measure dissipate the Blackstonian 
fog that still surrounds legal history in the minds of so many lawyers and 
judges, it will have accomplished a useful purpose. 


OUTLINES OF REAL Property. By H. T. Tiffany. Chicago: Callaghan & Co. 
1929. pp. xcvi, 704. $5.50. 

Intended primarily for the elementary student, this volume is a revision of 
two earlier works, a two-volume edition published in 1912, and a three-volume 
edition in 1920. Beside compressing the material, however, the author has 
added instructive references to recent statutes and law review articles. He 
adopts the Hornbook method of stating a few categorical rules at the start 
of a section, and expanding them subsequently. The adaptability of a sub- 
ject so complex as real property to such treatment, particularly in such 
abbreviated form, is questionable. Even the beginner in the subject may well 
find the bulkiness of the author’s previous excellent three-volume edition a 
lesser handicap than the brevity of the present one. 


THE POLICE AND THE CRIME ProBLEM. Edited by Thorsten Sellin. Annals 
of the American Academy of Political and Social Science. Philadelphia: 
American Academy of Political and Social Science. 1929. pp. iv, 293. 
$2.00. 


A large part of the inefficiency of the present machinery of criminal justice 
in this country is often ascribed to unscientific police organization. This col- 
lection of twenty-seven short essays presents an analysis of this aspect of the 
problem from interesting and varied points of view. Most instructive as 
standards of comparison are the essays on the police systems of England, 
Belgium, and Austria, demonstrating in particular the advances being made 
in those countries in police administration as a science. Here and throughout, 
however, the treatment suffers from the extreme brevity of the articles. 


REFORMATION OF INTERFERENCE Issues. By Howard S. Miller. Federals- 
burg: J. W. Stowell Printing Co. 1929. pp. vii, 107. $.75. 


Mr. Miller is Law Examiner in the United States Patent Office, and there- 
fore writes with authority on the complicated procedure for reformation of 
interference issues under Rules 109 and 122. Patent lawyers will also find 
useful his copious citations of cases. 


THE WORKING OF THE MINORITIES SYSTEM UNDER THE LEAGUE OF NATIONS. 
By Joseph S. Routek. Prague: Orbis Publishing Co. 1929. pp. 122. 


This is a doctor’s thesis on a timely subject, which indicates an extensive 
survey of documents and will serve as a convenient point de départ in future 
investigations. Little attempt seems to have been made to study the effects 
of official action in the countries concerned, nor has the procedure by the 
Council of the League of Nations been critically examined. 
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